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Indictment,  exhibits  thereto,  Demurrer,  Order  on  De¬ 
murrer,  Motion  for  Bill  of  Particulars,  Motion  for  Change 
of  Venue  and  Other  Relief  and  exhibit  thereto  of  Govern¬ 
ment’s  Affidavit  of  Personal  Bias  and  Prejudice  of  Judge 
T.  Allan  Goldsborough,  and  other  papers  designated  by  ap¬ 
pellant. 


Indictment. 

The  Grand  Jurors  of  the  United  States  of  America,  duly 
impaneled,  sworn,  and  charged,  at  a  regular  term,  to  wit : 
the  July  1941  term,  in  the  District  Court  of  the  United 
States  for  the  District  of  Columbia,  having  begun  but  not 
finished  during  the  said  July  1941  term  of  Court,  an  inves¬ 
tigation  of  the  matters  charged  in  this  indictment,  and 
having  been  by  order  of  said  Court,  pursuant  to  the  provi¬ 
sions  of  Section  284  of  the  Judicial  Code  as  amended  (28 
U.  S.  C.  §  421)  authorized  to  continue  to  sit  at  the  October 
1941  Criminal  term  of  said  Court  to  finish  investigations 
begun  but  not  finished  in  the  July  1941  term,  and  inquiring 
in  and  for  said  District,  upon  their  oath  present  and  find 
as  follows,  to  wit: 


COUNT  I. 


1.  1  During  the  period  from  September  15,  1930  to  the 
date  of  the  return  of  this  indictment,  the  Munchner  Xeueste 
Nachrichten  was  a  foreign  business,  that  is  to  say,  a  news¬ 
paper  having  its  principal  place  of  business  at  Sendlinger- 
strasse  80,  Munich,  Germany,  and  was  a  foreign  principal 
as  defined  in  the  Act  of  June  8, 1938,  as  amended  by  the  Act 
of  August  7,  1939,  hereinafter  referred  to  as  the  Act. 

2.  During  the  period  from  September  15,  1939  to  the 
date  of  the  return  of  this  indictment,  Dr.  Giselher  Wirsing, 
Editor-in-chief  of  the  aforesaid  Munchner  Xeueste  Xach- 

richten,  was  a  person  domiciled  abroad,  that  is  to  say, 
2  in  Munich,  Germany,  and  was  a  foreign  principal  as 
defined  in  the  Act. 

3.  During  the  period  from  September  15,  1939  to  the 
date  of  the  return  of  this  indictment  Verlag  Knorr  and 
Hirth,  publisher  of  the  said  Munchner  Xeueste  Nachrichten, 
was  a  foreign  business  located  in  Munich,  Germany,  and 
was  a  foreign  principal  as  defined  in  the  Act. 

4.  During  the  period  from  September  15,  1939  to  and 
including  July  15, 1941,  the  German  Library  of  Information 
was  a  domestic  organization  subsidized  directly  and  indi¬ 
rectly  in  whole  and  in  part  by  the  government  of  a  foreign 
country  and  was  a  foreign  principal  as  defined  in  the  Act. 

5.  During  the  period  from  September  15,  1939  to  the 
date  of  the  return  of  this  indictment,  George  Sylvester 
Viereck,  hereby  indicted  and  named  as  the  defendant  here¬ 
in,  acted  and  engaged  and  agreed  to  act  as  a  public-rela¬ 
tions  counsel,  publicity  agent,  agent  and  representative  for 
and  received  compensation  from  and  was  under  the  di¬ 
rection  of  the  said  Munchner  Xeueste  Nachrichten,  the 
said  Dr.  Giselher  Wirsing,  the  said  Verlag  Knorr  and 
Hirth,  and  the  said  German  Library  of  Information,  and 
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was  an  agent  of  a  foreign  principal  as  defined  in  the  Act, 
and  as  such  agent  of  a  foreign  principal  the  defendant, 
George  Sylvester  Viereck,  was  required  by  the  Act  and 
by  the  rules  and  regulations  prescribed  and  promulgated 
by  the  Secretary  of  State  of  the  United  States  pursuant  to 
the  Act,  hereinafter  referred  to  as  the  regulations,  to  file 
forthwith  a  registration  statement  and,  within  thirty  days 
after  the  expiration  of  each  period  of  six  months,  succeed¬ 
ing  the  first  filing,  a  supplemental  registration  statement, 
in  the  form  prescribed  by  the  Act  and  regulations,  setting 
forth,  in  addition  to  other  information,  a  comprehensive 
statement  of  the  nature  of  the  business  of  the  registrant. 

6.  On  or  about  the  twenty-sixth  day  of  September  1030, 
the  defendant,  George  Sylvester  Viereck,  filed  a  registra¬ 
tion  statement  with  the  Secretary  of  State  of  the  United 
States  at  Washington,  D.  0.,  in  the  form  prescribed  and 
prepared  by  the  said  Secretary  of  State,  pursuant  to  the 

provisions  of  the  said  Act  and  regulations,  a  plioto- 
3  static  copy  of  which  said  registration  statement  is 

hereto  attached,  marked  Exhibit  “A”,  and  incorpo¬ 
rated  herein  with  the  same  force  and  effect  as  though  the 
same  were  herein  set  forth  in  full. 

7.  On  or  about  the  twenty-sixth  day  of  September  1030, 
in  the  District  of  Columbia  and  within  the  jurisdiction  of 
this  Court,  the  defendant,  George  Sylvester  Viereck,  un¬ 
lawfully,  willfully,  feloniously  and  knowingly  omitted  to 
state  and  set  forth  in  said  registration  statement  a  ma¬ 
terial  fact  required  to  be  stated  therein,  that  is  to  say,  in 
response  to  the  requirement  in  paragraph  11  of  the  regis¬ 
tration  form,  prescribed  and  prepared  by  the  said  Secre¬ 
tary  of  State  as  aforesaid,  that  the  registrant  make  a 
“Comprehensive  statement  of  nature  of  business  of  regis¬ 
trant”,  the  defendant,  George  Sylvester  Viereck,  unlaw¬ 
fully,  willfully,  feloniously  and  knowingly  omitted  to  state 
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and  set  forth  the  fact  that  during  the  period  from  July  1, 
1935  to  and  including  September  26, 1939,  within  the  United 
States  of  America,  as  a  part  of  his  business  and  activities 
the  defendant,  George  Sylvester  Viereck: 

(a).  Advised,  consulted  and  informed,  directly  and 
indirectly,  divers  persons  in  matters  pertaining  to  po¬ 
litical  interests,  public  relations  and  public  policy ;  and 
'  (b).  Engaged,  directly  and  indirectly,  in  the  placing 
and  disseminating  within  the  United  States  of  oral 
and  written  information  and  matter  for  publication 
by  writing,  editing,  preparing  and  revising  speeches, 
public  addresses  and  written  matter  pertaining  to 
political  interests,  public  relations  and  public  policy, 
which  were  thereafter  printed  and  published  in  whole 
and  in  part  in  books,  periodicals,  and  newspapers,  and 
in  the  Congressional  Record  and  also  were  disseminated 
by  means  of  radio  broadcasts ;  and 

(c).  Wrote,  edited,  prepared  and  revised  written 
and  printed  matter,  articles  and  essays  dealing  with 
political  interests,  public  relations  and  public  policy 
and  caused  the  same  to  be  printed,  published,  and 
4  distributed  in  magazines,  periodicals  and  newspapers 
under  false  and  fictitious  names  including  among  others 
James  Burr  Hamilton,  George  F.  Corners,  Donald  Fur- 
therman  Wicketts,  William  L.  Stidger,  and  Dr.  Claudi- 
bus  Murchison,  for  the  purpose,  among  others,  of 
concealing  from  the  public  of  the  United  States  the 
true  name  and  identity  of  the  -writer  ; 
contrary  to  the  form  of  the  statute  of  the  United  States 
of  America  in  such  case  made  and  provided  and  against 
the  peace  and  dignity  of  the  United  States  of  America. 


o 


COUNT  II. 

1.  The  Grand  Jurors  aforesaid,  inquiring  as  aforesaid, 
upon  their  oaths  aforesaid,  do  hereby  reaffirm,  reallege, 
and  incorporate  herein  by  referene«e,  with  the  same  force 
and  effect  as  though  the  same  were  herein  set  forth  in 
full,  each  and  every  allegation  contained  in  paragraphs  1 
to  5,  inclusive,  of  Count  I  of  this  indictment. 

2.  On  or  about  the  twenty-third  day  of  April  1940,  the 
defendant  George  Sylvester  Viereek,  filed  a  supplemental 
registration  statement  with  the  Secretary  of  State  of  the 
United  States  in  the  form  prepared  and  prescribed  by  the 
said  Secretary  of  State  pursuant  to  the  provisions  of  the 
Act  and  regulations,  a  photostatic  copy  of  which  said  sup¬ 
plemental  statement  is  hereto  attached,  marked  Exhibit 
“B”,  and  incorporated  herein  with  the  same  force  and 
effect  as  though  the  same  were  set  forth  in  full. 

3.  On  or  about  April  23, 1940,  in  the  District  of  Columbia 
and  within  the  jurisdiction  of  this  Court,  the  defendant, 
George  Sylvester  Viereek,  unlawfully,  willfully,  feloniously 
and  knowingly  omitted  to  state  and  set  forth  in  said  supple¬ 
mental  registration  statement  a  material  fact  required  to 
be  stated  therein,  that  is  to  say,  in  response  to  the  require¬ 
ment  in  paragraph  11  of  the  said  supplemental  registra¬ 
tion  form  that  the  registrant  make  a  “Comprehensive  state¬ 
ment  of  nature  of  business  of  registrant,”  the  defendant, 
George  Sylvester  Viereek,  unlawfully,  willfully,  feloniously 
and  knowingly  omitted  to  state  and  set  forth  the  fact  that 
during  the  period  from  September  26, 1939  to  and  including 

April  23,  1940,  within  the  United  States  of  America, 
5  as  a  part  of  his  business  and  activities  the  defendant, 

George  Sylvester  Viereek: 

(a).  Advised,  consulted  and  informed,  directly  and 
indirectly,  divers  persons  in  matters  pertaining  to 
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political  interest,  public  relations  and  public  policy; 
and 

(b) .  Engaged,  directly  and  indirectly,  in  placing 
and  disseminating  within  the  United  States  of  oral  and 
written  information  and  matter  for  publication  by  writ¬ 
ing,  editing,  preparing  and  revising  speeches,  public 
addresses  and  written  matter  pertaining  to  political 
interests,  public  relations  and  public  policy,  and  which 
were  thereafter  printed  and  published  in  whole  and 
in  part  in  books,  periodicals  and  newspapers  and  in 
the  Congressional  Record,  and  also  were  disseminated 
by  means  of  radio  broadcasts ;  and 

(c) .  Advised,  consulted  and  informed,  directly  and 
indirectly,  one  Prescott  Dennett,  and  divers  other  per¬ 
sons,  in  matters  pertaining  to  political  interests,  public 
relations  and  public  policy,  by  aiding,  abetting  and 
assisting  the  said  Prescott  Dennett  and  divers  other 
persons,  in  organizing  and  setting  up  a  certain  com¬ 
mittee  known  as  and  by  the  name  and  style  of  “Make 
Europe  Pay  War  Debts  Committee  ”,  and  by  contribut¬ 
ing  large  sums  of  money  for  the  maintenance  of  and 
to  defray  the  expenses  of  the  said  committee,  it  being 
the  plan  and  purpose,  among  others,  of  the  defendant, 
George  Sylvester  Viereck,  to  use  the  “Make  Europe 
Pay  War  Debts  Committee  ”,  the  said  Prescott  Dennett 
and  divers  other  persons,  to  disseminate,  distribute  and 
place  certain  oral  and  written  information  and  matter 
for  publication  through  newspapers,  radio  broadcasts, 
periodicals  and  in  other  manner  in  order  to  influence, 
persuade,  bend  and  mold  American  public  opinion  in 
matters  pertaining  to  political  interests,  public  rela¬ 
tions  and  public  policy;  and 

(d) .  Wrote,  edited,  prepared  and  revised  written 
and  printed  matter,  articles  and  essays  dealing  with 
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6  political  interests,  public  relations  and  public  policy 
and  caused  the  same  to  be  printed,  published,  and 
distributed  in  magazines,  periodicals  and  newspapers 
under  false  and  fictitious  names  including  among  others 
James  Burr  Hamilton,  George  F.  Corners,  Donald 
Furtherman  Wieketts,  William  L.  Stidger,  and  Dr. 
Claudius  Murchison,  for  the  purpose,  among  others, 
of  concealing  from  the  public  of  the  United  States 
the  true  name  and  identity  of  the  writers; 
contrary  to  the  form  of  the  statute  of  the  United  States  of 
America  in  such  case  made  and  provided  and  against  the 
ponce  and  dignity  of  the  United  States  of  America. 

COUNT  III. 

1.  The  Grand  Jurors  aforesaid,  inquiring  as  aforesaid, 
upon  their  oaths  aforesaid,  do  hereby  reaffirm,  reallege, 
and  incorporate  herein  by  reference,  with  the  same  force 
and  effect  as  though  the  same  were  herein  set  forth  in  full, 
each  and  every  allegation  contained  in  paragraphs  1  to  5, 
inclusive,  of  Grant  I  of  this  indictment. 

2.  On  or  about  the  twenty-fifth  day  of  October  1940, 
the  defendant,  George  Sylvester  Viereck,  filed  a  supple¬ 
mental  registration  statement  with  the  Secretary  of  State 
of  the  United  States  at  Washington,  D.  C.,  in  the  form 
prescribed  and  prepared  by  the  said  Secretary  of  State, 
pursuant  to  the  provisions  of  the  said  Act  and  regulations, 
a  photostatic  copy  of  which  supplemental  registration  state¬ 
ment  is  hereto  attached  and  marked  Exhibit  “C”  and  in¬ 
corporated  herein  with  the  same  force  and  effect  as  though 
the  same  were  herein  set  forth  in  full. 

3.  On  or  about  October  25, 1940,  in  the  District  of  Colum¬ 
bia  and  within  the  jurisdiction  of  this  Court,  the  defend¬ 
ant,  George  Sylvester  Viereck,  unlawfully,  willfully,  fel- 
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oniously  and  knowingly  omitted  to  state  and  set  forth  in 
said  supplemental  registration  statement  a  material  fact 
required  to  be  stated  therein,  that  is  to  say,  in  response  to 
the  requirement  in  paragraph  1 1  of  the  supplemental 
7  registration  form  that  the  registrant  make  a  “Com¬ 
prehensive  statement  of  nature  of  business  of  regis¬ 
trant’’,  the  defendant,  George  Sylvester  Viereck,  unlawful¬ 
ly,  willfully,  feloniously  and  knowingly  omitted  to  state  and 
set  forth  the  fact  that  during  the  period  from  April  23, 1940 
to  and  including  October  25,  1940,  within  the  United  States 
of  America,  as  a  part  of  his  business  and  activities  the  de¬ 
fendant,  George  Sylvester  Viereck : 

(a) .  Advised,  consulted  and  informed,  directly  and 
ihdirectlv,  divers  persons  in  matters  pertaining  to 
political  interests,  public  relations  and  public  policy; 
and 

(b) .  Engaged,  directly  and  indirectly,  in  the  placing 
and  disseminating  within  the  United  States  of  oral  and 
written  information  and  matter  for  publication  in  that, 
among  other  things,  the  said  defendant,  George  Syl¬ 
vester  Viereck,  wrote,  edited,  prepared,  and  revised 
speeches,  public  addresses  and  written  matter  pertain¬ 
ing  to  political  interests,  public  relations  and  public 
policy,  and  which  were  thereafter  printed  and  published 
in  whole  and  in  part  in  the  Congressional  Record  and 
other  books,  periodicals  and  newspapers,  and  also  were 
disseminated  by  means  of  radio  broadcasts ;  and 

(c) .  Advised,  consulted  and  informed,  directly  and 
indirectly,  one  Prescott  Dennett,  and  divers  other  per¬ 
sons,  in  matters  pertaining  to  political  interests,  public 
relations  and  public  policy  by  aiding,  abetting  and  as¬ 
sisting  the  said  Prescott  Dennett  and  divers  other 
persons  in  the  operation  and  work  of  certain  commit¬ 
tees  known  as  and  by  the  name  and  style  of  “Make 
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Europe  Pay  War  Debts  Committee”  and  “Islands  for 
War  Debts  Committee”  and  by  contributing  large  sums 
of  monev  for  the  maintenance  of  and  to  defray  the 
expenses  of  the  said  committees,  it  being  the  plan  and 
purpose,  among  others,  of  the  defendant,  George  Syl- 
vester  Viereek,  to  use  the  “Make  Europe  Pay  War 
Debts  Committee”  and  the  said  “Islands  for  War 
Debts  Committee”  the  said  Prescott  Dennett  and  divers 
other  persons  to  disseminate,  distribute  by  mail  under 
8  Congressional  franking  privilege  and  otherwise  cer¬ 
tain  speeches  and  public  addresses  delivered  on  the 
floor  of  Congress  and  elsewhere  by  present  and  former 
members  of  both  houses  of  the  Congress  of  the  United 
States,  and  to  place  certain  oral  and  written  informa¬ 
tion  and  matter  for  publication  through  newspapers, 
radio  broadcasts,  periodicals  and  in  other  manner  in 
order  to  influence,  persuade,  bend  and  mold  American 
public  opinion  in  matter  pertaining  to  political  inter¬ 
ests,  public  relations,  and  public  policy ;  and 

(d).  Engaged,  directly  and  indirectly,  within  the 
United  States  of  America,  in  the  distributing,  dis¬ 
seminating  and  placing  of  oral  and  written  information 
and  matter  pertaining  to  political  interests,  public 
relations  and  public  policy  for  publication  through 
newspapers,  periodicals,  manuscripts,  books  and  pam¬ 
phlets  through  the  medium  of  a  publishing  house  known 
as  and  by  the  name  of  Flanders  Hall,  Inc.,  a  New  Jersey 
corporation,  having  its  principal  place  of  business  at 
Scotch  Plains,  New  Jersey,  which  corporation  and 
the  officers  and  operations  of  which  the  defendant, 
George  Sylvester  Viereek,  financed,  controlled  and  di¬ 
rected  and  to  which  he,  the  said  George  Sylvester 
Viereek,  furnished  manuscripts  and  other  written  and 
printed  material  for  the  purpose,  among  others,  of 
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having  the  said  manuscripts  and  other  written  and 
printed  material  published,  printed,  sold  and  distribut¬ 
ed  by  the  said  Flanders  Hall,  Inc.,  and  by  others,  within 
the  United  States  of  America;  and 

(e).  Published,  printed,  sold,  distributed  and  dis¬ 
seminated  and  caused  to  be  printed,  published,  sold, 
distributed  and  disseminated  by  mail  and  otherwise 
under  the  imprint  of  the  said  Flanders  Hall,  Inc., 
publishers,  books,  pamphlets,  manuscripts,  and  other 
material  pertaining  to  political  interests,  public  rela¬ 
tions  and  public  policy,  including  in  whole  and  in  part 
translations  and  adaptations  from  books,  pamphlets, 
hianuscripts,  and  other  matter  issued  and  distributed 
by  and  through  the  DEUTSCHE  INFORMATIONS- 
STELLE,  BERLIN,  GERMANY,  and  also  books,  pam¬ 
phlets  manuscripts,  and  other  matter  written  and 
printed  in  the  United  States,  including  among  others 
the  following: 

9  LORD  LOTHIAN  V.  LORD  LOTHIAN 
THE  HAPLESS  BOERS 
DEMOCRACY  ON  THE  NILE 
MISADVENTURE  IN  SCANDINAVIA 
WAR  AGAINST  WOMEN  AND  CHILDREN 
THE  WHIPPING  BLOCK 
TURKEY  REBORN 
INHUMANITY  UNLIMITED 
WHAT  ABOUT  AFRICA 
DOUBLECROSS  IN  PALESTINE 
for  the  purpose,  among  others,  of  influencing,  persuad¬ 
ing,  bending  and  molding  American  public  opinion  in 
matters  pertaining  to  political  interests,  public  rela¬ 
tions  and  public  policy;  and 
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(f).  Wrote,  edited,  prepared  and  revised  written  and 
printed  matter,  articles  and  essays  dealing  with  poli¬ 
tical  interests,  public  relations  and  public  policy  and 
caused  the  same  to  be  printed,  published,  and  distribut¬ 
ed  in  magazines,  periodicals  and  newspapers  under 
false  and  fictitious  names  including  among  others 
James  Burr  Hamilton,  George  F.  Corners,  Donald 
Furthcrman  Wicketts,  William  L.  Stidger,  and  Dr. 
Claudius  Murchison,  for  the  purpose,  among  others, 
of  concealing  from  the  public  of  the  United  States  the 
true  name  and  identity  of  the  writer; 
contrary  to  the  form  of  the  statute  of  the  United  States 
of  America  in  such  case  made  and  provided  and  against  the 
peace  and  dignity  of  the  United  States  of  America. 

COUNT  IV. 

1.  The  Grand  Jurors  aforesaid,  inquiring  as  aforesaid, 
upon  their  oaths  aforesaid,  do  hereby  reaffirm,  reallege, 
and  incorporate  herein  by  reference,  with  the  same  force 
and  effect  as  though  the  same  were  herein  set  forth  in 
full,  each  and  every  allegation  contained  in  para- 
10  5,  inclusive,  of  Court  I  of  this  indictment 

2.  On  or  about  the  17th  day  of  March  1941,  the 
defendant,  George  Sylvester  Viereck,  filed  a  registra¬ 
tion  statement  with  the  Secretary  of  State  of  the  United 
States  at  Washington,  D.  C.,  in  the  form  prescribed  and 
prepared  by  the  said  Secretary  of  State  pursuant  to  the 
provisions  of  the  Act  and  regulations,  a  photostatic  copy 
of  which  registration  statement  is  hereto  attached,  marked 
Exhibit  “D”,  and  incorporated  herein  with  the  same  force 
and  effect  as  though  the  same  were  herein  set  forth  in  full. 
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3.  1  On  or  about  March  17, 1941,  in  the  District  of  Colum¬ 
bia  and  within  the  jurisdiction  of  this  Court,  the  defend¬ 
ant,  George  Sylvester  Viereck,  unlawfully,  willfully,  felon¬ 
iously  and  knowingly  omitted  to  state  and  set  forth  in  said 
registration  statement  a  material  fact  required  to  be  stated 
therein,  that  is  to  say,  in  response  to  the  requirement  in 
paragraph  11  of  the  registration  form  that  the  registrant 
make  a  “Comprehensive  statement  of  nature  of  business 
of  registrant”,  the  defendant,  George  Sylvester  Viereck, 
unlawfully,  willfully,  feloniously  and  knowingly  omitted  to 
state  and  set  forth  the  fact  that  during  the  period  from 
October  25,  1940,  to  and  including  March  17,  1941,  within 
the  United  States  of  America,  as  a  part  of  his  business 
and  activities  the  defendant,  George  Sylvester  Viereck: 

(a) .  Wrote,  revised,  edited  and  prepared  manu¬ 
scripts,  documents  and  other  written  matter,  which  said 
manuscripts,  documents  and  other  written  matter  per¬ 
tained  to  political  interests,  public  relations  and  public 
policy,  and  which  said  manuscript,  documents  and  other 
printed  matter  and  portions  thereof  were  thereafter 
printed  and  published  in  the  Congressional  Record; 
and  which  said  manuscripts,  documents  and  other 
printed  matter  were  thereafter  published  in  whole  and 
in  part  by  Flanders  Hall,  Inc. 

(b) .  Consulted,  conferred  and  advised  with  divers 
persons  in  connection  with  speeches,  public  addresses, 
radio  broadcasts,  manuscripts,  pamphlets,  books, 
periodicals  and  other  matter  pertaining  to  political 
interests,  public  relations  and  public  policy ;  and 

11  (c).  Advised,  consulted  and  informed,  directly  and  in¬ 
directly,  one  Prescott  Dennett  and  divers  other  per¬ 
sons  in  matters  pertaining  to  political  interests,  pub¬ 
lic  relations  and  public  policy  by  aiding,  abetting  and 
assisting  the  said  Prescott  Dennett  and  divers  other 
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persons,  in  the  operation  and  work  of  certain  commit¬ 
tees  know'll  as  and  bv  the  name  and  stvle  of  “Make 

ft  9> 

Europe  Pay  War  Debts  Committee”  and  “Islands  For 
War  Debts  Committee”,  and  “War  Debts  Defense 
Committee”,  and  by  contributing  large  sums  of  money 
for  the  maintenance  of  and  to  defray  the  expenses  of 
the  said  committees;  it  being  the  plan  and  purpose, 
among  others,  of  the  defendant,  George  Sylvester 
Viereck,  to  use  the  “Make  Europe  Pay  War  Debts 
Committee”,  “Islands  For  War  Debts  Committee”, 
“War  Debts  Defense  Committee”,  Prescott  Dennett 
and  divers  other  persons,  to  disseminate,  distribute  by 
mail  under  Congressional  franking  privilege  and  other¬ 
wise,  certain  speeches  and  public  addresses  delivered 
on  the  floor  of  Congress  and  elsewhere  by  present  and 
former  members  of  both  houses  of  the  Congress  of 
the  United  States,  and  to  place  oral  and  written  in¬ 
formation  and  matter  for  publication  through  news¬ 
papers,  radio  broadcasts,  periodicals  and  in  other  man¬ 
ner  in  order  to  influence,  persuade,  bend  and  mold 
American  public  opinion  in  matters  pertaining  to  poli¬ 
tical  interests,  public  relations  and  public  policy;  and 
(d).  Engaged,  directly  and  indirectly,  within  the 
United  States,  in  distributing,  disseminating  and  plac¬ 
ing  of  oral  and  written  information  and  matter  for  pub¬ 
lication  through  manuscripts,  books  and  pamphlets 
through  the  medium  of  a  publishing  house  know’ll  as 
and  by  the  name  of  Flanders  Hall,  Inc.,  a  New 
Jersey  corporation,  having  its  principal  place  of  busi¬ 
ness  at  Scotch  Plains,  New  Jersey,  w’hich  corporation 
and  the  officers  and  operations  of  which  the  defend¬ 
ant,  George  Sylvester  Viereck,  financed,  controlled  and 
directed  and  to  which  he,  the  defendant,  furnished  cer¬ 
tain  manuscripts  and  other  material  for  the  purpose, 
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among  others,  of  having  the  said  manuscripts  and 
other  material  published,  printed,  sold  and  distributed 
12  by  the  said  Flanders  Hall,  Inc.  and  by  others  within 
the  United  States  of  America;  and 

(e) .  Published,  printed,  sold,  distributed  and  dissem¬ 
inated  and  caused  to  be  printed,  published,  sold,  distrib¬ 
uted  and  disseminated  by  mail  and  otherwise,  books, 
pamphlets,  manuscripts  and  other  material,  including 
in  whole  and  in  part  translations  and  adaptations 
from  books,  pamphlets,  manuscripts  and  other  matter 
issued  and  distributed  by  and  through  the  DEUTSCHE 
INFORMATIOXSSTELLE,  BERLIN,  GERMANY, 
and  also  books,  pamphlets,  manuscripts  and  other  mat¬ 
ter  written  and  printed  in  the  United  States,  includ¬ 
ing,  among  others,  the  following: 

LORD  LOTHIAN  V.  LORD  LOTHIAN 
THE  HAPLESS  BOERS 
DEMOCRACY  ON  THE  NILE 
MISADVENTURE  IN  SCANDINAVIA 
WAR  AGAINST  WOMEN  AND  CHILDREN 
THE  WHIPPING  BLOCK 
TURKEY  REBORN 
INHUMANITY  UNLIMITED 
WHAT  ABOUT  AFRICA 
DOUBLECROSS  IN  PALESTINE 
for  the  purpose,  among  others,  of  influencing,  per¬ 
suading,  bending  and  molding  American  public  opinion 
in  matters  pertaining  to  political  interests,  public  re¬ 
lations  and  public  policy ;  and 

(f) .  Wrote,  edited,  prepared  and  revised  written  and 
printed  matter,  articles  and  essays  dealing  with  poli¬ 
tical  interests,  public  relations  and  public  policy  and 
caused  the  same  to  be  printed,  published,  and  distribut¬ 
ed  in  magazines,  periodicals  and  newspapers  under 
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false  and  iictitious  names  including,  among  others, 
James  Burr  Hamilton,  George  F.  Corners,  Donald 
Furtherman  Wicketts,  William  L.  Stidger,  and  Dr. 
Claudius  Murchison,  for  the  purpose,  among  others, 
of  concealing  from  the  public  of  the  United  States  the 
true  name  and  identity  of  the  writer; 
contrary  to  the  form  of  the  statute  of  the  United  States  of 
America  in  such  cases  made  and  provided  and  against  the 
peace  and  dignity  of  the  United  States  of  America. 

COUNT  V. 

13  1.  The  Grand  Jurors  aforesaid,  inquiring  as 

aforesaid,  upon  their  oaths  aforesaid,  do  hereby  re¬ 
affirm,  reallege,  and  incorporate  herein  by  reference,  with 
the  same  force  and  effect  as  though  the  same  were  herein 
set  forth  in  full,  each  and  every  allegation  contained  in 
paragraphs  1  to  5,  inclusive,  of  Count  I  of  this  indictment. 

2.  On  or  about  April  25,  1941,  the  defendant,  George 
Sylvester  Viereek,  filed  a  supplemental  registration  state¬ 
ment  with  the  Secretary  of  State  of  the  United  States  at 
Washington,  D.  C.,  in  the  form  prescribed  and  prepared  by 
the  said  Secretary  of  State  pursuant  to  the  provisions  of 
the  Act  and  regulations,  a  photostatic  copy  of  which  sup¬ 
plemental  registration  statement  is  hereto  attached,  mark¬ 
ed  Exhibit  “E”,  and  incorporated  herein  with  the  same 
force  and  effect  as  though  the  same  were  herein  set  forth 
in  full. 

3.  On  or  about  April  25,  1941,  in  the  District  of  Col¬ 
umbia  and  within  the  jurisdiction  of  this  Court,  the  de¬ 
fendant,  George  Sylvester  Viereek,  unlawfully,  willfully, 
feloniously  and  knowingly  omitted  to  state  and  set  forth 
in  said  supplemental  registration  statement  a  material  fact 
required  to  be  stated  therein,  that  is  to  say,  in  response 
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to  the  requirement  in  paragraph  11  of  the  supplemental 
registration  form  that  the  registrant  make  a  “Compre¬ 
hensive  statement  of  nature  of  business  of  registrant”, 
the  defendant,  George  Sylvester  Viereck,  unlawfully,  will¬ 
fully,  feloniously  and  knowingly  omitted  to  state  and  set 
forth  the  fact  that  during  the  period  from  March  17,  1941, 
to  and  including  April  25,  1941,  within  the  United  States 
of  America,  as  a  part  of  his  business  and  activities  the  de¬ 
fendant,  George  Sylvester  Viereck : 

(a) .  Wrote,  revised,  edited  and  prepared  manu¬ 
scripts,  documents  and  other  written  matter  which  said 
manuscripts,  documents  and  other  written  matter  per¬ 
tained  to  political  interests,  public  relations  and 
public  policy,  and  which  said  manuscripts,  documents 

14  and  other  printed  matter  and  portions  thereof  were 
thereafter  inserted  and  printed  and  published  in  whole 
and  in  part  in  the  Congressional  Record;  and  which 
said  manuscripts,  documents  and  other  printed  mat¬ 
ter  were  thereafter  published  in  whole  and  in  part  by 
Flanders  Hall,  Inc. 

(b) .  Consulted,  conferred  and  advised  with  divers 
persons  in  connection  with  speeches,  public  addresses, 
radio  broadcasts,  manuscripts,  pamphlets,  books, 
periodicals  and  other  matter  pertaining  to  political 
interests,  public  relations  and  public  policy;  and 

(c) .  Advised,  consulted  and  informed,  directly  and 
indirectly,  one  Prescott  Dennett  and  divers  other  per¬ 
sons  in  matters  pertaining  to  political  interests,  pub¬ 
lic  relations  and  public  policy  by  aiding,  abetting  and 
assisting  the  said  Prescott  Dennett  and  divers  other 
persons  in  the  operation  and  work  of  certain  com¬ 
mittees  known  as  and  by  the  name  and  style  of  “Make 
Europe  Pay  War  Debts  Committee”,  “Islands  For 
War  Debts  Committee”  and  “War  Debts  Defense  Com- 
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mittee”,  and  by  contributing  large  sums  of  money 
for  the  maintenance  of  and  to  defray  the  expenses  of 
the  said  committees;  it  being  the  plan  and  purpose, 
among  others,  of  the  defendant,  George  Sylvester 
Viereck,  to  use  the  “Make  Europe  Pay  War  Debts 
Committee*’,  “Islands  For  War  Debts  Committee”, 
“War  Debts  Defense  Committee”  and  Prescott  Den¬ 
nett  and  divers  other  persons  to  the  Grand  Jurors 
unknown  to  disseminate,  distribute  by  mail  under  Con¬ 
gressional  franking  privilege  and  otherwise  certain 
speeches  and  public  addresses  delivered  on  the  floor 
of  Congress  and  elsewhere  by  present  and  former 
members  of  both  houses  of  the  Congress  of  the  United 
States  and  to  place  certain  oral  and  written  informa¬ 
tion  and  matter  for  publication  through  newspapers, 
radio  broadcasts,  periodicals  and  in  other  manner  in 
order  to  influence,  persuade,  bend  and  mold  American 
public  opinion  in  matters  pertaining  to  political  inter¬ 
ests,  public  relations  and  public  policy ;  and 
(d).  Engaged,  directly  and  indirectly,  within  the 
United  States,  in  distributing,  disseminating  and  plac¬ 
ing  of  oral  and  written  information  and  matter  for 
publication  in  the  form  of  manuscripts,  books  and 
15  pamphlets  through  the  medium  of  a  publishing  house 
known  as  and  by  the  name  of  Flanders  Hall,  Inc.,  a 
New  Jersey  corporation,  having  its  principal  place  of 
business  at  Scotch  Plains,  New  Jersey,  which  corpora¬ 
tion  and  the  officers  and  operations  of  which  the  de¬ 
fendant,  George  Sylvester  Viereck,  financed,  controlled 
and  directed  and  to  which  he,  the  said  George  Sylves¬ 
ter  Viereck,  furnished  certain  manuscripts  and  other 
material  for  the  purpose  among  others  of  having  the 
said  manuscripts  and  other  material  published,  print¬ 
ed,  sold  and  distributed  by  the  said  Flanders  Hall,  Inc. 


18 


and  bv  others  within  the  United  States  of  America; 
and 

(e) .  Published,  printed,  sold,  distributed  and  dis¬ 
seminated  and  caused  to  be  printed,  published,  sold, 
distributed  and  disseminated  by  mail  and  otherwise, 
books,  pamphlets,  manuscripts  and  other  material,  in¬ 
cluding'  in  whole  and  in  part  translations  and  adapta¬ 
tions  from  books,  pamphlets,  manuscripts  and  other 
matter  issued  and  distributed  by  and  through  the 
DEUTSCHE  INFORMATION SSTELLE,  BERLIN, 
GERMANY,  and  also  books,  pamphlets,  manuscripts 
and  other  matter  written  and  printed  in  the  United 
States,  including  among  others  the  following: 

LORD  LOTHIAN  V.  LORD  LOTHIAN 
THE  HAPLESS  BOERS 
DEMOCRACY  ON  THE  NILE 
MISADVENTURE  IN  SCANDINAVIA 
WAR  AGAINST  WOMEN  AND  CHILDREN 
THE  WHIPPING  BLOCK 
TURKEY  REBORN 
INHUMANITY  UNLIMITED 
WHAT  ABOUT  AFRICA 
DOUBLECROSS  IN  PALESTINE 
for  the  purpose,  among  others,  of  influencing,  persuad¬ 
ing,  bending  and  molding  American  public  opinion  in 
matters  pertaining  to  political  interests,  public  rela¬ 
tions  and  public  policy ;  and 

(f) .  Wrote,  edited,  prepared  and  revised  written  and 
printed  matter,  articles  and  essays  dealing  with  poli¬ 
tical  interests,  public  relations  and  public  policy  and 
caused  the  same  to  be  printed,  published,  and  distribut¬ 
ed  in  magazines,  periodicals  and  newspapers  under 
false  and  fictitious  names  including  among  others 

16  James  Burr  Hamilton,  George  F.  Corners,  Donald 
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Furtherman  Wicketts,  William  L.  Stidger,  and  Dr. 
Claudius  Murchison,  for  the  purpose,  among  others 
of  concealing  from  the  public  of  the  United  States  the 
true  name  and  identity  of  the  writer; 
contrary  to  the  form  of  the  statute  of  the  United  States  of 
America  in  such  case  made  and  provided  and  against  the 
peace  and  dignity  of  the  United  States  of  America. 

EDWARD  M.  CURRAN, 

United  States  Attorney  in  and  for  the  Dis¬ 
trict  of  Columbia. 

WENDELL  BERGE, 

Assistant  Attorney  General. 

GEORGE  A.  McNULTY, 

Special  Assistant  to  the  Attorney  General. 

WILLIAM  POWER  MALONEY, 

Special  Assistant  to  the  Attorney  General. 

EDWARD  J.  HICKEY,  JR., 

Special  Assistant  to  the  Attorney  General. 


20 


17  Registration  No.  3S7 

Date  of  Registration  September  26  1939 

(Not  to  be  filled  in  by  registrant) 

UNITED  STATES  OF  AMERICA 
Department  of  State 


REGISTRATION  STATEMENT 
(Division  of  Controls 
Sep  26  1939 
ack  9-26-39 
L  H  P/M  J  U 
Department  of  State) 

For  persons  required  to  register  with  the  Secretary  of 
State  pursuant  to  section  2  of  the  Act,  Public  No.  583, 
75th  Congress,  3d  Session,  approved  on  June  8,  1938,  as 
amended  by  the  Act,  Public,  No.  319,  76th  Congress,  1st 
Session,  approved  August  7,  1939. 

(Note. — All  spaces  must  be  filled  in.  Where  space  in 
the  registration  statement  form  does  not  permit  full  an¬ 
swers)  to  questions,  the  information  required  may  be  set 
forth  in  supplementary  papers  incorporated  by  reference 
in  the  registration  statement  and  submitted  therewith.  Sup¬ 
plementary  documents  and  papers  must  be  referred  to  in 
the  principal  statement  in  chronological  or  other  appropri¬ 
ate  order  and  be  described  in  such  manner  that  they  can 
be  eqsily  identified.) 

1.  Name  of  registrant  George  Sylvester  Viereck. 

2.  Status  of  registrant  (individual,  partnership,  as¬ 
sociation,  or  corporation)  individual. 

3.  Principal  business  address  none. 
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4.  Other  places  of  business  in  the  United  States  or 
elsewhere  none. 

5.  Residence  address,  or  addresses,  if  more  than  one 
305  Riverside  Drive,  New  York  City. 

G.  If  registrant  is  a  partnership,  names  and  addresses 
of  partners;  if  a  corporation  or  association,  names  and 
addresses  of  officers  thereof 

18  7.  Name  of  foreign  principal,  or  principals,  if 
more  than  one,  for  which  registrant  is  acting  as 

agent  Munehner  Neueste  Nachrichten,  Dr.  Giselher  Wir- 
sing,  Editor-in-Chief. 

8.  Address,  or  addresses,  if  more  than  one,  of  foreign 
principal  Sendlingerstrasse  80,  Munich. 

9.  Nationality  of  foreign  principal,  or  principals,  if 
more  than  one  German. 

10.  Nature  of  business  of  foreign  principal,  or  princi¬ 
pals  Newspaper. 

11.  Comprehensive  statement  of  nature  of  business  of 
registrant  author  and  journalist. 

19  12.  Identification  of  all  contracts  of  employment 
or  other  documents  submitted  herewith  to  indicate  in 

complete  detail  the  nature  of  the  employment  of  registrant, 
and  the  terms  and  conditions  thereof.  If  contract  is  oral,  a 
full  statement  of  the  terms  and  conditions  thereof  must  be 
submitted  herewith  and  identified  herein.  Copy  of  Con¬ 
tract,  submitted  to  Secretary  of  State  on  Sept.  9th ;  another 
copy  attached  hereto. 

13.  The  following  information  must  be  furnished, 
whether  contract  of  employment  of  registrant  is  written  or 
oral: 

(a)  Dates  of  contracts  under  which  registrant  is  em¬ 
ployed  July  20th,  1939. 

(b)  Dates  of  commencement  of  activity  thereunder 
August  1939. 
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(c)  Periods  of  duration  of  contracts  of  employment.  (If 
not  known  definitely,  approximations  may  be  made).  One 
year  from  date,  provided  foreign  exchange  is  available;  if 
not,  contract  expires. 

14.  Compensation  to  be  paid  to,  or  income  to  be  received 
by,  registrant,  and  form  and  time  of  payment,  under  con¬ 
tracts  or  terms  of  employment,  or  otherwise.  $500.00  month¬ 
ly.  $2,000.  received,  of  which  $1,000.  covers  traveling  ex¬ 
penses.  $1,000.  advance  for  August  and  September. 

15.  Names  of  all  foreign  principals,  or  other  persons 
or  organizations  which  have  contributed,  do  now  con¬ 
tribute,  or  have  undertaken  to  contribute,  to  compensation 
referred  to  in  paragraph  14  above.  Knorr  &  Hirth,  pub¬ 
lishers  of  Munchner  Neueste  Nachrichten. 

lfii  If  registrant  is  a  partnership,  association,  or  cor¬ 
poration,  identify  documents  and  instruments,  whether 
charter,  articles  of  incorporation,  copartnership,  or  as¬ 
sociation;  constitution;  bylaws;  or  other  documents  or  in¬ 
struments  relating  to  registrant’s  organization,  powers, 
and  purposes,  submitted  herewith  in  compliance  with  the 
act. 

20  17.  (u)  Nationality  of  registrant  American. 

( b )  If  American-born,  date  and  place  of  birth . 

(r)  If  naturalized,  date  and  place  of  naturalization 
under  father's  papers,  issued  November  15th,  1901.  Dis¬ 
trict  Court  of  the  U.  S.  Southern  District  of  New  York. 

(d)  If  alien,  indicate  type  of  travel  document  and  na¬ 
ture  of  entry  into  the  United  States  (whether  for  business 
or  pleasure,  temporary  or  permanent,  etc.),  including  date, 
port  of  entry,  type  and  date  of  visa,  country  of  origin, 
country  from  which  entry  was  made,  etc. 

18.  Official  designation  of  registrant  Correspondent  of 
Munchner  Neueste  Nachrichten  in  the  United  States. 

19.  Date  of  execution  of  Registration  Statement  Sep¬ 
tember  25th,  1939. 
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The  undersigned  swears  (affirms)  that  he  has  read  the 
Act,  Public,  Xo.  583,  75th  Congress,  3d  Session,  approved 
on  June  8,  1938,  as  amended  by  the  Act,  Public,  No.  319, 
76th  Congress,  1st  Session,  approved  August  7,  1939,  and 
the  regulations  issued  pursuant  thereto;  that  he  is  familiar 
with  the  contents  of  this  Registration  Statement  submitted 
pursuant  to  such  Act  and  regulations,  and  with  the  con¬ 
tents  of  the  documents  supplementary  thereto  which  are 
incorporated  therein  and  constitute  a  part  thereof,  and 
that  the  facts  therein  set  forth  are  true  to  the  best  of  his 
knowledge,  information,  and  belief. 

GEORGE  SYLVESTER  VIERECK, 
(Signature  of  registrant) 

GEORGE  SYLVESTER  VIERECK. 

(Type  or  Print  Name.) 

(If  registrant  is  a  partnership,  association, 
or  corporation,  the  signature  shall  be  that  of 
its  duly  authorized  representative.) 

Subscribed  and  sworn  to  before  me  at  New  York,  this 
25  day  of  Sept.,  1939. 

GEORGE  F.  STEERS, 

(Title) 

Notary  Public,  N.  Y.  C.  Co.  No.  733,  Reg.  No.  1-S-101S 
Cert,  filed  in  Bronx  Co.  No.  112,  Reg.  No.  372-S-41 
Commission  Expires  March  30,  1941. 
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22  TRANSLATION 

Munchner  Neueste  Nachrichten  Munich, 

Office  of  the  Editor-in-Chief  Sendlingerstr.  80 

CONTRACT 

between  the  Chief  Editorial  Department  of  the 

Munchner  Neueste  Nachrichten,  Munich, 

and 

1  GEORGE  SYLVESTER  VIERECK, 

305  Riverside  Drive,  New  York, 

the  following'  Agreement  has  been  concluded  today: 

1) .  Mr.  Viereck  assumes  the  representation  of  the 

Munchner  Neueste  Nachrichten  for  the  United 
States  of  North  America.  He  obligates  himself  in 
accordance  with  the  general  instructions  of  the 
Editor-in-Chief  of  the  Munchner  Neueste  Nachrich¬ 
ten  to  furnish  reports  on  the  general  situation,  di¬ 
gests  of  the  press,  etc.  as  well  as  material  for  pub¬ 
lication  at  regular  intervals.  Mr.  Viereck  will  fur¬ 
nish  at  least  once  a  week  the  above  mentioned  di¬ 
gests  from  the  press.  He  will  write,  at  least  once  a 
month,  one  article  of  a  political  or  economic  nature, 
for  publication  in  the  Munchner  Neueste  Nachrich¬ 
ten. 

2) .  The  Munchner  Neueste  Nachrichten  compensate  Mr. 

Viereck  at  once  with  the  sum  of  $2000.  (read  two 
thousand  dollars)  and  will  attend  to  the  transfer  of 
this  sum  to  New  York.  These  $2000.  represent  travel¬ 
ing  expenses  and  salary  for  the  months  of  August 
and  September,  1939.  Beginning  with  October,  1939, 
Mr.  Viereck  will  receive  a  monthly  compensation  of 
$500. — (read  five  hundred  dollars)  for  the  above 
mentioned  services. 

3) .  It  is  expressly  understood  by  both  contracting  par¬ 

ties  that  in  case  the  transfer  of  dollars  to  the  United 


States,  owing  to  the  general  condition  of  exchange, 
should  not  be  possible,  either  with  beginning  of  Oc¬ 
tober  1939,  or  at  any  later  date,  this  contract  be¬ 
comes  null  and  void  without  further  formality. 

4) .  Special  expenses  for  trips  will  be  dealt  with  and 

regulated  in  accordance  with  mutual  agreement. 

5) .  Xo  more  oral  agreements  beyond  this  contract  exist 

between  the  two  parties  and  have  no  validity. 

(signed)  DR.  G.  WIRSING,  Editor-in-Chief 
Miinchner  Xeueste  Xachrichten 
MUNICH,  July  20, 1939. 

(signed)  George  Sylvester  Viereck 


Attached  to  this  Form  by  State  Department. 

21  COPY  OF  AGREEMENT  WITH  GERMAN 
LIBRARY  OF  INFORMATION 

New  York,  September  27,  1939. 

Dr.  Heinz  Beller, 

German  Library  of  Information, 

17  Battery  Place, 

New  York  City. 

Dear  Dr.  Beller: 

In  accordance  with  your  request  I  herewith  confirm  our 
verbal  agreement: 

1) .  I  agree  to  prepare  for  ‘‘Facts  in  Review”  digests 
of  such  material  as  you  place  at  my  disposal  from  time  to 
time. 

2) .  I  shall  be  glad  to  prepare  such  articles  interpreting 
the  German  point  of  view  based  on  data  furnished  by  you, 
as  we  may  from  time  to  time  agree  upon. 

3) .  I  shall  hold  myself  in  readiness  for  editorial  con¬ 
sultations  with  you  at  mutually  convenient  times. 

4) .  My  compensation  will  be  $500.00,  payable  monthly 
in  advance. 
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5) .  This  arrangement  may  be  cancelled  by  either  party 
on  three  months’  notice. 

6) .  In  the,  I  trust,  remote  contingency  of  a  break  be¬ 
tween  the  United  States  and  Germany,  we  are  both  auto¬ 
matically  released  from  any  obligation  flowing  from  this 
agreement. 

7) .  It  is  also  understood,  in  accordance  with  your  wishes 
as  well  as  mine,  that  I  shall  not  be  asked  to  prepare  or  edit 
any  matter  derogatory  to  the  United  States,  or  to  under¬ 
take  any  editorial  assignment  which  could  possibly  con¬ 
flict  with  American  laws  and  my  duties  as  an  American 
citizen.  I  welcome  cooperation  with  you,  because  I  can 
think  of  no  more  important  task  from  the  point  of  view  of 
fair  play  and  the  maintenance  of  peace  between  your  coun¬ 
try  and  mine  than  to  present  to  the  American  public  a  pic¬ 
ture,  unblurred  by  anti-German  propaganda,  of  the  great 
conflict  now  unhappily  waging  in  Europe. 

Believe  me, 

Sincerely  yours, 

I  (signed)  GEORGE  SYLVESTER  VIERECK. 
AGREED: 

Heinz  Beller. 


23  (Division  of  Controls 

APR  22  1940 
Ack.  4/23/40 

LHP:  kel 

Department  of  State) 

Registration  No.  367 

i  Date  of  Registration,  Sept.  26,  1939. 

(Not  to  be  filled  in  by  registrant). 

APR  23  1940 

UNITED  STATES  OF  AMERICA 
Department  of  State 
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SUPPLEMENTAL  REGISTRATION  STATEMENT 

For  persons  required  to  submit  statements  to  the  Secre¬ 
tary  of  State  for  filing  in  compliance  with  section  3  of  the 
Act,  Public,  No.  583,  75th  Congress,  3d  Session,  approved 
on  June  8,  1938,  as  amended  by  the  Act,  Public,  No.  319, 
7(>th  Congress,  1st  Session,  approved  August  7,  1939. 

(Note. — Except  in  paragraph  1,  if  answers  would  be  ex¬ 
actly  the  same  as  answers  made  to  similar  questions  in  a 
previous  statement  filed  with  the  Secretary  under  the  Act 
of  June  8,  1938,  the  word  “same'’  may  be  written  in  the 
appropriate  spaces  below  with  an  indication  of  the  number 
and  date  of  the  previous  statement  filed.  All  spaces  must 
be  filled  in. 

1.  Name  of  registrant  George  Sylvester  Viereck. 

2.  Status  of  registrant  (individual,  partnership,  as¬ 
sociation,  or  corporation)  Individual. 

3.  Principal  business  address  Same. 

4.  Other  places  of  business  in  the  United  States  or  else¬ 
where  Same. 

5.  Residence  address,  or  addresses,  if  more  than  one 
Same. 

G.  If  registrant  is  a  partnership,  names  and  addresses 
of  partners;  if  a  corporation  or  association,  names  and 

addresses  of  officers  thereof - 

24  7.  Name  of  foreign  principal,  or  principals,  if 

more  than  one,  for  which  registrant  is  acting  as 
agent  Same. 

S.  Address,  or  addresses,  if  more  than  one,  of  foreign 
principal  Same. 

9.  Nationality  of  foreign  principal,  or  principals,  if 
more  than  one  Same. 

10.  Nature  of  business  of  foreign  principal,  or  princi¬ 
pals  Munchner  Neueste  Nachrichten — Same  German 
Library  of  Information — Refer  to  Registration  Statement 
#364.  * 
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11.  Comprehensive  statement  of  nature  of  business  of 
registrant  Same. 

25  12.  Identification  of  all  contracts  of  employ¬ 

ment  or  other  documents  submitted  herewith  to  in¬ 
dicate  in  complete  detail  the  nature  of  the  employment  of 
registrant,  and  the  terms  and  conditions  thereof.  If  con¬ 
tract  is  oral,  a  full  statement  of  the  terms  and  conditions 
thereof  must  be  submitted  herewith  and  identified  herein. 
Same. 

13.  The  following  information  must  be  furnished,  wheth¬ 
er  contract  of  employment  of  registrant  is  written  or  oral: 

(a)  Dates  of  contracts  under  which  registrant  is  em¬ 
ployed  Same. 

(l>)  Dates  of  commencement  of  activity  thereunder 
Same. 

( c )  Periods  of  duration  of  contracts  of  employment. 
(If  not  known  definitely,  approximations  may  be  made.) 
Same. 

14.  Compensation  to  be  paid  to,  or  income  to  be  re¬ 
ceived  by,  registrant,  and  form  and  time  of  payment,  un¬ 
der  contracts  or  terms  of  employment,  or  otherwise.  Same. 

15.  Amount  and  form  of  compensation  received  by 
registrant  during  period  of  G  months  immediately  succeed¬ 
ing  last  statement  filed  with  the  Secretary  pursuant  to  the 
act.  Munclmer  Neueste  Nachrichten  $3500.00.  German 
Library  of  Information  $3650.00.  Extras  for  additional 
editing,  supervising  and  for  writing  prefaces  $1,200.00. 

16.  If  registrant  is  a  partnership,  association,  or  cor¬ 
poration,  identify  documents  and  instruments,  whether 
charter;  articles  of  incorporation,  copartnership,  or  as¬ 
sociation;  constitution;  bylaws;  or  other  documents  or  in¬ 
struments  relating  to  registrant’s  organization,  powers, 
and  purposes,  submitted  herewith  in  compliance  with  the 
act. 
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26  17.  (a)  Nationality  of  registrant  Same. 

(/;)  If  American-born,  date  and  place  of  birth  Same. 

(r)  It  naturalized,  date  and  place  of  naturalization 
Same. 

(fl)  If  alien,  indicate  type  of  travel  document  and  na¬ 
ture  of  entry  into  the  United  States  (whether  for  business 
or  pleasure,  temporary  or  permanent,  etc.),  including  date, 
port  of  entry,  type  and  date  of  visa,  country  of  origin,  coun¬ 
try  from  which  entry  was  made,  etc.  Same. 

IS.  Official  designation  of  registrant  Same. 

19.  Date  of  execution  of  Registration  Statement  Sep¬ 
tember  26,  1939. 

The  undersigned  swears  (affirms)  that  he  has  read  the 
Act,  Public,  Xo.  583,  75th  Congress,  3d  Session,  approved 
on  June  S,  193S,  as  amended  by  the  Act,  Public,  Xo.  319, 
76th  Congress,  1st  Session,  approved  August  7,  1939,  and 
the  regulations  issued  pursuant  thereto;  that  he  is  familiar 
with  the  contents  of  this  Supplemental  Registration  State¬ 
ment  submitted  pursuant  to  such  Act  and  regulations  and 
with  the  contents  of  the  documents  supplementary  thereto 
which  are  incorporated  therein  and  constitute  a  part  there¬ 
of  ;  and  that  the  facts  therein  set  forth  are  true  to  the  best 
of  his  knowledge,  information,  and  belief. 

GEORGE  SYLVESTER  VIERECK 

(Signature  of  registrant) 

GEORGE  SYLVESTER  VIERECK. 

(Type  or  Print  Name.) 

(If  registrant  is  a  partnership,  association, 
or  corporation,  the  signature  shall  be  that  of 
its  dulv  authorized  representative.) 

(Seal) 
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Subscribed  and  sworn  to  before  me  at  New  York,  N.  Y., 
this  19th  day  of  April,  1940. 

EMIL  MOROSIXI,  JR., 

Notary  Public,  Kings  Co.  No.  714, 
Reg.  No.  1356,  Cert,  filed  in  N.  Y.  Co. 
No.  937,  Reg.  No.  1  M  555. 
Corn-mission  expires  March  30,  1941. 
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(Division  of  Controls 
E  D  K 
Oct  25  1940 
Ack.  10-25-40 
EDK/MJY 
Department  of  State) 

Registration  No.  367 
Date  of  Registration  Oct.  25  1940 
(Not  to  be  filled  in  by  registrant) 

UNITED  STATES  OF  AMERICA 
Department  of  State 


SUPPLEMENTAL  REGISTRATION  STATEMENT 

For  persons  required  to  submit  statements  to  the  Secre¬ 
tary  of  State  for  filing  in  compliance  with  section  3  of  the 
act,  Public,  No.  583,  75th  Congress,  3d  Session,  approved 
on  June  8,  1938,  as  amended  by  the  Act,  Public,  No.  319, 
76th  Congress,  1st  Session,  approved  August  7,  1939. 


(Note: — Except  in  paragraph  1,  if  answers  would  be 
exactly  the  same  as  answers  made  to  similar  questions  in 


31 


a  previous  statement  filed  with  the  Secretary  under  the 
Act  of  June  S,  1938,  the  word  “same’'’  may  be  written  in 
the  appropriate  spaces  below  with  an  indication  of  the 
number  and  date  of  the  previous  statement  filed.  All  spaces 
must  be  filled  in. 

1.  Name  of  registrant  George  Sylvester  Viereck 

2.  Status  of  registrant  (individual,  partnership,  associa¬ 
tion,  or  corporation)  Same 

3.  Principal  business  address  Same 

4.  Other  places  of  business  in  the  United  States  or  else¬ 
where  Same 

5.  Residence  address,  or  addresses,  if  more  than  one. 
Same 

6.  If  registrant  is  a  partnership,  names  and  addresses  of 

partners:  if  a  corporation  or  association,  names  and 
addresses  of  officers  thereof - 

29 

7.  Name  of  foreign  principal,  or  principals,  if  more 
than  one,  for  which  registrant  is  acting  as  agent  Same 

8.  Address,  or  addresses,  if  more  than  one,  of  foreign 
principal  Same 

9.  Nationality  of  foreign  principal,  or  principals,  if  more 
than  one  Same 

10.  Nature  of  business  of  foreign  principal,  or  princi¬ 
pals  Same 

11.  Comprehensive  statement  of  nature  of  business  of 
registrant  Same 

30 

12.  Identification  of  all  contracts  of  employment 
or  other  documents  submitted  herewith  to  indicate 
in  complete  detail  the  nature  of  the  employment  of 
registrant,  and  the  terms  and  conditions  thereof.  If 
contract  is  oral,  a  full  statement  of  the  terms  and  con- 
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ditions  thereof  must  be  submitted  herewith  and  iden¬ 
tified  herein.  Same 

13.  The  following  information  must  be  furnished,  whether 
i  contract  of  employment  of  registrant  is  written  or 

oral: 

(a)  Dates  of  contracts  under  which  registrant  is  em¬ 
ployed  Same 

(b)  Dates  of  commencement  of  activity  thereunder 
Same 

1  (c)  Periods  of  duration  of  contracts  of  employment 
(If  not  known  definitely,  approximations  may  be 
made.)  Contract  with  Munchner  Nueste  Nach- 
richten  has  expired  but  is  being  continued  with¬ 
out  specific  renewal 

14.  Compensation  to  be  paid  to,  or  income  to  be  received 
by,  registrant,  and  form  and  time  of  payment,  under 
contracts  or  terms  of  employment,  or  otherwise.  Same 

15.  Amount  and  form  of  compensation  received  by  regis- 
1  trant  during  period  of  6  months  immediately  succeed¬ 
ing  last  statement  filed  with  the  Secretary  pursuant  to 
the  act. 

Munchner  Nueste  Nachriehten  $3000.00 
German  Library  of  Information  $3000.00 
Extras  for  editorial  editing,  supervising  and  for 
writing  prefaces  $7650.00 

16.  If  registrant  is  a  partnership,  association,  or  corpora¬ 
tion,  identify  documents  and  instruments,  whether 
charter;  articles  of  incorporation,  copartnership,  or 
association;  constitution;  bylaws;  or  other  documents 
or  instruments  relating  to  registrant’s  organization, 

1  powders,  and  purposes,  submitted  herewith  in  compli¬ 
ance  with  the  act. - 


33 


31 

17.  (a)  Nationality  of  registrant  Same 

(b)  If  American-born,  date  and  place  of  birth  Same 

(c)  If  naturalized,  date  and  place  of  naturalization 
Same 

(d)  If  alien,  indicate  type  of  travel  document  and 
nature  of  entry  into  the  United  States  (whether 
for  business  or  pleasure,  temporary  or  perma¬ 
nent,  etc.),  including  date,  port  of  entry,  type  and 
date  of  visa,  country  of  origin,  country  from 
which  entry  was  made,  etc.  Same 

IS.  Official  designation  of  registrant  Same 
19.  Date  of  execution  of  Registration  Statement  Sep¬ 
tember  26,  1939 

The  undersigned  swears  (affirms)  that  he  has  read  the 
Act,  Public,  No.  583,  75th  Congress,  3d  Session,  approved 
on  June  8,  1938,  as  amended  by  the  Act,  Public,  No.  319, 
76tli  Congress,  1st  Session,  approved  August  7,  1939,  and 
the  regulations  issued  pursuant  thereto ;  that  he  is  familiar 
with  the  contents  of  this  Supplemental  Registration  State¬ 
ment  submitted  pursuant  to  such  act  and  regulations  and 
with  the  contents  of  the  documents  supplementary  thereto 
which  are  incorporated  therein  and  constitute  a  part  there¬ 
of  ;  and  that  the  facts  therein  set  forth  are  true  to  the  best 
of  his  knowledge,  information,  and  belief. 

(If  registrant  is  a  partnership,  association,  or 
corporation,  the  signature  shall  be  that  of  its 
duly  authorized  representative.) 

GEORGE  SYLVESTER  VIERECK 
(Signature  of  registrant) 

George  Sylvester  Vie  reck 
(Type  or  print  name) 
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Subscribed  and  sworn  to  before  me  at  New  York,  N.  Y., 
this  24th  day  of  October,  1940. 

EMIL  MOROSINI,  Jr. 

(Title.) 

Notary  Public,  Kings  Co.  No. 
714,  Reg.  No.  1356.  Cert,  filed 
in  N.  Y.  Co.  No.  937,  Reg.  No. 
1  M  555 

(Seal)  1  M  555 

My  commission  expires  March  30,  1941. 
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COHALAN  &  MOROSINI 
Attorneys  at  Law. 
Telephone  Cortlandt  7-3434 
Cable  “Nalahoc” 


Daniel  F.  Cohalan,  Jr. 
Emil  Morosixi,  Jr. 


Department  of  State, 


170  Broadway,  New  York 
October  24th,  1940 
Department  of  State 
Received 
Oct.  29  1940 
Division  of 

(Communications  and  Records) 
(Division  of  Controls) 
(EDK) 

Oct  25  1940 
ACK.  10-25-40 
EDK/MJY 
Department  of  State 

October  29, 1940 


Division  of  Controls, 

Washington,  D.  C. 

Att:  Mr.  Charles  F.  Yost, 

Ass’t  Chief — Div.  of  Controls 
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Re:  C08OO.OIBII 

Reg. — George  Sylvester  Vie  reek 
30 

Dear  Mr.  Yost: 

At  the  direction  of  Mr.  George  Sylvester  Viereek,  I  am 
enclosing  to  you  herewith  his  supplemental  registration 
statement  executed  bv  him  the  24th  dav  of  October,  1940 
to  be  bled  pursuant  to  the  requirements  of  Section  3  of  the 
Act  of  June  8,  1938,  as  amended. 

May  I  call  your  attention  at  this  time  to  an  inaccuracy 
in  the  figures  submitted  by  Mr.  Viereek  in  the  supplemental 
registration  statement  filed  by  him  on  April  20th,  1940. 
In  such  statement,  he  stated  that  his  salary  received  from 
the  German  Library  of  Information  during  the  past  six 
months  had  been  the  sum  of  $3650.00.  This  figure  should 
have  been  $3150.00,  Mr.  Viereek  having  by  mistake  taken 
the  seven  month  computation  instead  of  the  six-month 
computation. 

If  there  is  anv  additional  information  which  we  can 
* 

give  you,  we  shall  be  delighted  to  answer  any  inquiry  ad¬ 
dressed  to  us. 

Very  truly  yours, 

COHALAN  &  MOROSINI, 

By  Daniel  F.  Cohalan,  Je. 

DFC:JP 

Enc. 
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COHALAN  &  MOROSINI 
Attorneys  at  Law 
Telephone  Cortlandt  7-3434 
Cable  “Nalahoc” 

Daniel  F.  Cohalan,  Jb. 

Emil  Morosini,  Jb. 

170  Broadway,  New  York 

i  March  15th,  1941. 

Department  of  State, 

Division  of  Controls, 

Washington,  D.  C. 

Att:  Mr.  Charles  E.  Yost 

Gentlemen : 

We  are  enclosing  to  you  herewith  for  filing  registration 
statement  of  Mr.  George  Sylvester  Viereck,  who  is  reg¬ 
istering  as  the  agent  of  Dr.  Giselher  Wirsing  and  Verlag 
Knorr  &  Hirth  in  Germany. 

We  would  appreciate  it  very  much  if  you  would  have 
your  office  send  to  us  some  forms  for  registration  state¬ 
ments  and  for  supplemental  registration  statements. 
Thanking  you  for  this  courtesy,  we  are 

Very  truly  yours, 

COHALAN  &  MOROSINI, 

By  Daniel  F.  Cohalan,  Jb. 

DFC :  JP 
Enc. 
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(Division  of  Controls 
EDK 

March  17  1941 
Department  of  State 

Registration  No . 

Date  of  Registration  . 

(Not  to  be  filled  in  by  registrant) 
UNITED  STATES  OF  AMERICA 
Department  of  State 


REGISTRATION  STATEMENT 

For  persons  required  to  register  with  the  Secretary  of 
State  pursuant  to  section  2  of  the  Act,  Public,  No.  583,  75th 
Congress,  3d  Session,  approved  on  June  8,  1938,  as  amend¬ 
ed  by  the  Act,  Public,  No.  319,  76th  Congress,  1st  Session, 
approved  August  7,  1939. 

(Note. — Ajll  spaces  must  be  filled  in.  Where  space  in 
the  registration  statement  form  does  not  permit  full  an¬ 
swers  to  questions,  the  information  required  may  be  set 
forth  in  supplementary  papers  incorporated  by  reference 
in  the  registration  statement  and  submitted  therewith. 
Supplementary  documents  and  papers  must  be  referred 
to  in  the  principal  statement  in  chronological  or  other  ap¬ 
propriate  order  and  be  described  in  such  manner  that  they 
can  be  easily  identified.) 

1.  Name  of  registrant  George  Sylvester  Viereck, 

2.  Status  of  registrant  (individual,  partnership,  associa¬ 
tion,  or  corporation)  Individual 

3.  Principal  business  address  305  Riverside  Drive,  New 
York  City 

4.  Other  places  of  business  in  the  United  States  or  else- 

where - 
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5.  Residence  address,  or  addresses,  if  more  than  one  305 
Riverside  Drive,  New  York  City. 

6.  If  registrant  is  a  partnership,  names  and  addresses  of 

partners;  if  a  corporation  or  association,  names  and 
addresses  of  officers  thereof - 
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7.  Name  of  foreign  principal,  or  principals,  if 
more  than  one,  for  which  registrant  is  acting  as  agent 
Dr.  Giselher  Wirsing  and  Verlag  Knorr  &  Hirth 

8.  Address,  or  addresses,  if  more  than  one,  of  foreign 
principal  Dr.  Giselher  Wirsing  c/o  Muenclmer  Neu- 
este  Xackrichten,  Muenehen,  Germany.  Verlag  Knorr 
&  Hirth,  Muenehen,  Germany. 

9.  Nationality  of  foreign  principal,  or  principals,  if  more 
than  one  German. 

10.  Nature  of  business  of  foreign  principal,  or  princi¬ 
pals  Dr.  Wirsing  is  a  writer  and  Editor  of  the 
Muenclmer  Xueste  Xaehrichten.  Verlag  Knorr  & 
Hirth  is  a  publishing  house  in  Munich,  Germany. 

11.  Comprehensive  statement  of  nature  of  business  of 
registrant  Author,  Editor  and  Publicist. 

35 

1  12.  Identification  of  all  contracts  of  employment  or 
other  documents  submitted  herewith  to  indicate  in 
complete  detail  the  nature  of  the  employment  of  reg¬ 
istrant,  and  the  terms  and  conditions  thereof.  If  con¬ 
tract  is  oral,  a  full  statement  of  the  terms  and  condi¬ 
tions  thereof  must  be  submitted  herewith  and  identified 
herein.  Translations  of  cablegrams  establishing  em¬ 
ployment  are  affixed  hereto.  The  registrant  is  em¬ 
ployed  to  act  as  agent  for  the  editing,  publication,  ad¬ 
vertisement  and  sale,  etc.  of  a  book  entitled  “The  One 
Hundred  Families  Who  Rule  Great  Britain”,  which 
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was  written  by  Wirsing  and  published  by  Knorr  & 
Hirth,  and  to  secure  rovaltv  to  author. 

13.  The  following  information  must  be  furnished,  whether 
contract  of  employment  of  registrant  is  written  or 
oral : 

(a)  Dates  of  contracts  under  which  registrant  is 
employed  See  cablegrams  attached. 

(b)  Dates  of  commencement  of  activity  thereunder 
In  or  about  1st  week  of  March,  1941. 

(c)  Periods  of  duration  of  contracts  of  employment. 
(If  not  known  definitely,  approximations  may  be 
made.)  No  term  fixed. 

14.  Compensation  to  be  paid  to,  or  income  to  be  received 
by,  registrant,  and  form  and  time  of  payment,  under 
contracts  or  terms  of  employment,  or  otherwise. 
None.  (The  sum  of  $10,000  has  been  received  by  reg¬ 
istrant,  which  sum  is  to  be  used  by  him  at  his  discre¬ 
tion  to  cover  publication  costs,  advertising,  publicity, 
distribution,  etc.) 

15.  Names  of  all  foreign  principals,  or  other  persons  or 
organizations  which  have  contributed,  do  now  con¬ 
tribute,  or  have  undertaken  to  contribute,  to  compen¬ 
sation  referred  to  in  paragraph  14  above.  None. 

16.  If  registrant  is  a  partnership,  association,  or  corpora¬ 
tion,  identify  documents  and  instruments,  whether 
charter;  articles  of  incorporation,  copartnership,  or 
association;  constitution;  bylaws;  or  other  documents 
or  instrumenls  relating  to  registrant’s  organization, 
powers,  and  purposes,  submitted  herewith  in  com¬ 
pliance  with  the  act. 
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17.  (a)  Nationality  of  registrant  American. 

( b )  If  American-born,  date  and  place  of  birth . 
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(c)  If  naturalized,  date  and  place  of  naturalization 
under  father’s  papers,  issued  Nov.  15,  1901,  Dis¬ 
trict  Court  of  the  U.  S.,  Southern  District  of 
N.  Y. 

( d )  If  alien,  indicate  type  of  travel  document  and 

nature  of  entry  into  the  United  States  (whether 
for  business  or  pleasure,  temporary  or  perma¬ 
nent,  etc.),  including  date,  port  of  entry,  type  and 
date  of  visa,  country  of  origin,  country  from 
which  entry  was  made,  etc . 

18.  Official  designation  of  registrant  Agent  and  repre¬ 
sentative. 

19.  Date  of  execution  of  Registration  Statement  March 
14th,  1941. 


The  undersigned  swears  (affirms)  that  he  has  read  the 
Act,  Public,  No.  583,  75th  Congress,  3d  Session,  approved 
on  June  8,  1938,  as  amended  by  the  Act,  Public,  No.  319, 
76th  Congress,  1st  Session,  approved  August  7,  1939,  and 
the  regulations  issued  pursuant  thereto;  that  he  is  fa¬ 
miliar  with  the  contents  of  this  Registration  Statement 
submitted  pursuant  to  such  Act  and  regulations,  and  with 
the  contents  of  the  documents  supplementary  thereto  which 
are  incorporated  therein  and  constitute  a  part  thereof,  and 
that  the  facts  therein  set  forth  are  true  to  the  best  of  his 
knowledge,  information,  and  belief. 

(If  registrant  is  a  partnership,  association,  or 
corporation,  the  signature  shall  be  that  of  its 
duly  authorized  representative.) 

GEORGE  SYLVESTER  VIERECK, 
(Signature  of  registrant) 

1  Georgs  Sylvester  Viekeck, 

(Type  or  print  name) 
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Subscribed  and  sworn  to  before  me  at  New  York  City, 
this  14tli  day  of  March,  1941. 

EMIL  MOROSIXI,  JR. 

(Title) 

Notary  Public,  Kings  Co.  No.  714,  Reg.  No. 
1356.  Cert,  filed  in  N.  Y.  Co.  No.  937,  Reg. 
No.  1  M  555. 

Commission  expires  March  30,  1941. 


February  11,  1941. 

DR.  GISELHER  WIRSING 
MUENCHXER  XUESTE  NACHRICHTEN 
MUNICH  GERMANY 

Have  American  Publisher  for  One  Hundred  Families. 
May  I  act  as  your  representative  and  secure  for  you  a  roy¬ 
alty  of  ten  per  cent  for  every  copy  sold  to  the  trade?  Can 
you  or  your  publisher  remit  five  to  ten  thousand  dollars 
for  extended  advertising  and  distribution  of  your  impres¬ 
sive  work?  An  American  publishing  house  spent  26,000 
dollars  in  one  week  to  advertise  the  British  Propaganda 
Novel  Ridiculing  Americas  Struggle  for  Independence. 

VIERECK 


February  19,  1941 

GEORGE  SYLVESTER  VIERECK 

I  authorize  you  to  act  as  my  representative  for  the  book 
One  Hundred  Families.  I  accept  your  proposition.  The 
clarification  of  other  matters  will  follow  shortly.  Regards. 


WIRSING. 
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COHALAN  &  MOROSIXI 
Attorneys  at  Law 


Telephone  Cortlandt  7-3434 
Cable  “Nalahoc” 

„  [Division  of  Controls 

EDK 

Apr  25  1941 
Ack.  4-29-41 
EDK/MJG 
Department  of  State] 

Daniel  F.  Cohalan,  Jr. 

Emil  Morosini,  Jr. 

170  Broadway,  New  York 
i  April  24th,  1941. 

Mav  3,  1941. 

Department  of  State, 

Division  of  Controls, 

Washington,  D.  C. 

Re:  Co  800.01B11  Registration — 

Viereck,  George  Sylvester 

Dear  Sirs: 

We  enclose  herewith  the  supplemental  registration  state¬ 
ment  of  George  Sylvester  Viereck  covering  the  period  from 
September  25,  1940  to  March  25,  1941. 

Pursuant  to  the  suggestion  contained  in  your  letter  of 
March  21,  1941,  the  enclosed  statement  is  intended  to  cover 
all  of  Mr.  Viereck ’s  activities  on  behalf  of  all  foreign  prin¬ 
cipals.  We  assume,  therefore,  that  it  will  not  be  necessary 
for  Mr.  Viereck  to  file  a  separate  supplemental  statement 
in  connection  with  his  registration  as  agent  for  Dr.  Giselher 
Wirsing  and  Verlag  Knorr  &  Hirth,  and  that  his  supple¬ 
mental  statements  filed  in  April  and  October  will  also  cover 
this  registration.  We  shall  appreciate  it  if  you  will  confirm 
this. 
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In  the  past,  Mr.  Viereck  has  not  reported  monies  received 
from  the  German  Library  of  Information  as  reimbursement 
for  expenses  incurred  by  him.  These  monies  were  not 
deemed  to  be  compensation  and  were,  therefore,  omitted. 
Mr.  Viereck,  however,  would  prefer  that  his  supplemental 
registration  statements  include  all  income  including  monies 
received  as  reimbursement  for  expenses.  We  shall  appre¬ 
ciate  it,  therefore,  if  you  will  amend  Mr.  Viereck’s  supple¬ 
mental  statement  filed  for  the  period  from  September  26, 
1939  to  March  25,  1940,  so  that  the  same  will  include  the 
sum  of  $137.00  received  from  the  German  Library  of  In¬ 
formation  as  reimbursement  for  expenses  incurred.  We 
shall  further  appreciate  it  if  you  will  make  a  similar  amend¬ 
ment  on  the  supplemental  statement  for  the  period  from 
March  26,  1940  to  September  25,  1940  so  that  the  same 
will  show  the  sum  of  $1790.43  received  from  the  German 
Library  of  Information  as  reimbursement  to  Mr.  Viereck 
for  expenses  incurred  by  him. 

Very  truly  yours, 

COHALAN  &  MOROSINI 
By  EMIL  MOROSINI  JR. 
800.01B11  Registration 
VIERICK,  GEORGE  SYLVES¬ 
TER  137  PS1  VH. 

EM:JP 

Knc. 


[Division  of  Controls 
E  D  K 
Apr  25  1941 

Filed  Oct.  1,  1941. 

Ack.  4-29-41 
E  D  K/M  J  G 
Department  of  State] 
Registration  No.  367 
Registration  Apr  25  1941 
(Not  to  be  filled  in  by  registrant) 

UNITED  STATES  OF  AMERICA 
Department  of  State 

SUPPLEMENTAL  REGISTRATION  STATEMENT 
For  persons  required  to  submit  statements  to  the  Secre¬ 
tary  of  State  for  filing  in  compliance  with  section  3  of  the 
Act,  Public,  No.  583,  75th  Congress,  3d  Session,  approved 
on  June  8,  1938,  as  amended  by  the  Act,  Public,  No.  319, 
76th  Congress,  1st  Session,  approved  August  7,  1939. 

(Note. — Except  in  paragraph  1,  if  answers  would  be 
exactly  the  same  as  answers  made  to  similar  questions  in 
a  previous  statement  filed  with  the  Secretary  under  the 
Act  of  June  8,  1938,  as  amended,  the  word  “same”  may  be 
written  in  the  appropriate  spaces  below  with  an  indication 
of  the  number  and  date  of  the  previous  statement  filed.  All 
spaces  must  be  filled  in.) 

1.  Name  of  registrant  GEORGE  SYLVESTER  VIE- 
RECK 

2.  Status  of  registrant  (individual,  partnership,  associa¬ 
tion,  or  corporation)  Same 

3.  Principal  business  address  Same 

4.  Other  places  of  business  in  the  United  States  or  else¬ 
where  Same 

5.  Residence  address,  or  addresses,  if  more  than  one 
Same 
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6.  If  registrant  is  a  partnership,  names  and  addresses  of 
partners;  if  a  corporation  or  association,  names  and 
addresses  of  officers  thereof  Same 

40  7.  Name  of  foreign  principal,  or  principals,  if  more 
than  one,  for  whom  registrant  is  acting  as  agent 
Same 

8.  Address,  or  addresses,  if  more  than  one,  of  foreign 
principal  Same 

0.  Nationality  of  foreign  principal,  or  principals,  if  more 
than  one  Same 

10.  Nature  of  business  of  foreign  principal,  or  principals 
Same 

11.  Comprehensive  statement  of  nature  of  business  of 
registrant  Same 


44  12.  Identification  of  all  contracts  of  employment 

or  other  documents  submitted  herewith  to  indicate 
in  complete  detail  the  nature  of  the  employment  of 
registrant,  and  the  terms  and  conditions  thereof.  If 
contract  is  oral,  a  full  statement  of  the  terms  and  con¬ 
ditions  thereof  must  be  submitted  herewith  and  iden¬ 
tified  herein.  Same  except  that  copy  of  new  contract 
with  German  Library  of  Information  is  annexed  hereto 
and  made  a  part  hereof. 

13.  The  following  information  must  be  furnished,  whether 
contract  of  employment  of  registrant  is  written  or 
oral: 

(а)  Dates  of  contracts  under  which  registrant  is  em¬ 
ployed  Same  except  see  new  contract  with  Ger¬ 
man  Library  of  Information  attached  hereto. 

(б)  Dates  of  commencement  of  activity  thereunder 
Same  except  see  new  contract  contract  with  Ger¬ 
man  Library  of  Information  attached  hereto. 
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( c )  Periods  of  duration  of  contracts  of  employment. 
(If  not  known  definitely,  approximations  may  be 
made.) 

Same  except  see  new  contract  with  German  Libra¬ 
ry  of  Information  attached  hereto. 

14.  1  Compensation  to  be  paid  to,  or  income  to  be  received 
by,  registrant,  and  form  and  time  of  payment,  under 
contracts  or  terms  of  employment,  or  otherwise. 
'Same  except  see  new  contract  with  German  Library 
of  Information  attached  hereto. 

15.  Amount  and  form  of  compensation  received  by  regis¬ 
trant  during  period  of  6  months  immediately  suceeed- 

1  ing  last  statement  filed  with  the  Secretary  pursuant  to 
the  act. 

Munchner  Xeueste  Xachrichten,  including  payment  of 
salary  in  advance  to  February,  1942  and  reimburse¬ 
ment  for  expenses  $8,300.00. 

German  Library  of  Information,  including  reimburse¬ 
ment  for  expenses  incurred  $25,504.09. 

Dr.  Giselher  Wirsing  and  Verlag  Knorr  &  Hirth,  none 
except  as  reported  in  statement  filed  on  or  about  March 
17,  1941. 

16.  If  registrant  is  a  partnership,  association,  or  corpora¬ 
tion,  identify  documents  and  instruments,  whether 
charter;  articles  of  incorporation,  copartnership,  or 
association;  constitution;  bylaws;  or  other  documents 

1  or  instruments  relating  to  registrant’s  organization, 
powers,  and  purposes,  submitted  herewith  in  compli¬ 
ance  with  the  act. 

Same 

45  17.  (a)  Xationality  of  registrant  Same 

(b)  If  American-born,  date  and  place  of  birth  Same 
(c)  If  naturalized,  date  and  place  of  naturalization 
Same 
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(d)  If  alien,  indicate  type  of  travel  document  and 
nature  of  entry  into  tlie  United  States  (whether 
for  business  or  pleasure,  temporary  or  permanent, 
etc.),  including  date,  port  of  entry,  type  and  date 
of  visa,  country  of  origin,  country  from  which 
entry  was  made,  etc.  Same 

18.  Official  designation  of  registration  Same 

19.  Date  of  execution  of  Registration  Statement  Septem¬ 
ber  26,  1939  and  March  17,  1941 


The  undersigned  swears  (affirms)  that  he  has  read  the 
Act,  Public,  No.  583,  75tli  Congress,  3d  Session,  approved 
on  June  8,  1938,  as  amended  by  the  Act,  Public,  No.  319, 
76th  Congress,  1st  Session,  approved  August  7,  1939,  and 
the  regulations  issued  pursuant  thereto ;  that  he  is  familiar 
with  the  contents  of  this  Supplemental  Registration  State¬ 
ment  submitted  pursuant  to  such  Act  and  regulations  and 
with  the  contents  of  the  documents  supplementary  thereto 
which  are  incorporated  therein  and  constitute  a  part  there¬ 
of ;  and  that  the  facts  therein  set  forth  are  true  to  the  best 
of  his  knowledge,  information,  and  belief. 

(If  registrant  is  a  partnership,  association,  or 
corporation,  the  signature  shall  be  that  of  its  duly 
authorized  representative.) 

GEORGE  SYLVESTER  VIERECK 
(Signature  of  registrant) 

George  Sylvester  Viereck 
(Type  or  print  name) 

Subscribed  and  sworn  to  before  me  at  New  York  City, 
this  24th  day  of  April,  1941. 

JEAN  C.  PLUTA 
(Title.) 

(Seal)  Notary  Public,  Kings  Co.  No.  426,  Reg.  No.  3191 
Cert,  filed  in  N.  Y.  Co.  No.  491,  Reg.  No.  3P298 
Commission  expires  March  30,  1943. 
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41  I  GEORGE  SYLVESTER  VTERECK 

305  Riverside  Drive 
New  York 

Telephone  Cable  Address 

ACademy  2-7030  Viereek — New  York 

January  25,  1941. 

Dear  Mr.  Schmitz: 

We  agreed  upon  my  new  income  in  our  last  conversation, 
but  your  absence  from  town  has  delayed  the  execution  of 
our!  agreement.  It  is  perfectly  obvious,  as  you  yourself 
pointed  out,  that  I  am  entitled  to  four  or  five  times  the 
salary  I  receive  at  present. 

When  I  was  first  associated  with  Facts  in  Review,  its 
circulation  did  not  exceed  a  few  thousand  copies,  and  you 
did  not  print  more  than  four  pages  a  week.  Today  the 
circulation  is  nearly  100,000  and  you  print  16  pages  every 
week,  not  to  speak  of  occasional  extra  numbers.  While 
undoubtedly  the  lion’s  share  of  this  success  is  due  to  your 
own  editorial  guidance,  I  have  some  share  in  the  success 
of  the  venture. 

Facts  in  Review,  together  with  such  literary  work  as  I 
have  from  time  to  time  undertaken  for  you,  absorbs  nearly 
my  entire  time.  I  am  not  in  the  position  to  keep  up  my 
other  journalistic  activities  or  to  write  a  book,  which  I  have 
been  planning  for  several  years.  I  have  not,  since  I  under¬ 
took  the  job,  had  even  had  one  week’s  vacation.  I  do  not 
complain  of  this,  for  what  task  could  be  more  pleasant 
and  more  stimulating  than  to  work  for  a  better  understand- 
i  ing  between  the  land  of  my  birth  and  the  land  of  my 

42  adoption  in  spite  of  all  obstacles  placed  in  the  way 
of  neutrality  and  fair  play?  But  I  need  a  regular 

method  of  compensation  to  make  both  ends  meet. 

You  have  allocated  to  me  from  time  to  time  special  re¬ 
munerations  as  your  literary  adviser.  Your  book  ventures 
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have  developed  considerably  and  make  constant  calls  upon 
my  attention.  At  first  it  seemed  that  the  illegal  British 
blockade  would  be  limited  to  political  documents  from 
Germany.  Xow  the  attempt  to  strangle  the  truth  and  ham¬ 
per  the  dissemination  of  facts  extends  even  to  neutral 
countries  and  the  British  embargo  applies  to  the  Nine 
Muses  as  well. 

In  view  of  this  development  you  will  be  compelled  to 

publish  more  and  more  books  on  this  side  of  the  ocean  for 

the  benefit  of  Americans  interested  in  German  culture. 

The  Librarv  is  beginning  to  assume  the  character  of  a 

substantial  publishing  house  with  an  ever  increasing  list 

of  books.  This  policy,  which  enables  the  arts  and  sciences 

to  travel  without  navy  cert  from  Great  Britain,  imposes 

necessarilv  more  burdens  on  both  of  us. 

♦ 

You  asked  me  what  would  be  an  equitable  remunera¬ 
tion.  After  considerable  thought,  I  reached  the  figure  of 
$2,500.  per  month,  which  was  the  basis  of  our  last  conversa¬ 
tion.  American  magazines  never  pay  me  less  than  $500. 
per  article.  I  have  in  fact  occasionally  received  consider¬ 
ably  more.  The  work  I  do  in  revising  and  preparing  ma¬ 
terial  for  Facts  in  Review  is  equal  to  at  least  four  or  five 
articles  monthly.  For  the  sum  mentioned  I  shall  continue 
my  work  for  Facts  in  Review  and  act  as  your  chief  literary 
adviser  on  all  books  sponsored  by  the  Library.  It  is  not 
appreciably  more  than  I  receive  at  present,  all  things  con¬ 
sidered. 

43  I  need  not  repeat,  because  I  know  that  you  agree 
with  me  heartily,  that  the  stipulations  of  my  contract 
apply  to  any  new  work  which  I  may  undertake : 

1).  It  is  clearly  understood  that  I  am  not  called  upon  to 
do  anv  work  which  conflicts  in  anv  way  with  my  duties 
as  an  American  citizen. 
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2) .  I  am  not  required  to  sponsor  any  publication  which 

in  any  way  enhances  the  tension  between  the  races 
i  and  religions  represented  by  the  divers  elements 
which  make  up  the  United  States. 

3) .  This  agreement  may  be  cancelled  by  either  side  on 

three  months’  notice. 

4) .  In  case  the  warmongers  should  succeed  in  poisoning 
i  the  relations  between  your  country  and  mine  to  such 

an  extent  that  a  rupture  of  relations  takes  place,  we 
are  mutually  and  automatically  released  from  all 
obligations. 

Owing  to  vour  absence  I  have  not  received  the  full  salarv 
for  January  to  which  I  am  entitled  under  our  verbal  agree¬ 
ment.  I  trust  this  matter,  too,  will  be  adjusted  as  soon  as 
feasible. 

Permit  me  to  assure  you  that  it  is  both  a  pleasure  and  an 
honor  to  work  with  you,  a  man  who,  like  myself,  has  drawn 
his  intellectual  sustenance  from  German  and  American 
sources  and  wiio  considers  no  task  more  sublime  than  to 
break  down  with  the  battering  ram  of  truth  the  barriers 
of  hate  and  misunderstanding  which  propaganda,  abetted 
by  malice  and  ignorance,  attempts  to  rear  between  your 
country  and  my  owm,  the  United  States. 

Cordially  yours, 

(signed)  GEORGE  SYLVESTER  VIERECK. 

Agreed: 

Dr.  Matthias  Schmitz 
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46  GEORGE  SYLVESTER  VIERECK 

305  Riverside  Drive 
New  York 

Telephone  Cable  Address 

ACademy  2-7030  Viereck — New  York 

[Division  of  Controls 
EDK 
Ack.  7-12-41 
E  D  K/M  J  G 
Department  of  State] 

July  9th,  1941. 
July  16,  1941 

State  Department, 

Division  of  Controls, 

Washington,  1).  C. 

Dear  Sirs: 

This  is  to  advise  you  that  my  agreement  with  the  German 

Librarv  of  Information  has  been  cancelled  and  mv  associa- 

« 

tion  therewith  terminated.  Will  you  be  good  enough  to 
make  the  proper  notation  upon  my  registration  statement. 

In  connection  with  the  termination  of  my  agreement,  I 
have  received  the  following  payments :  Three  months  salary 
totalling  $7500.00  due  and  payable  upon  the  cancellation 
of  the  contract  as  per  its  terms;  for  writing  preface  and 
editing  book  on  Social  Security  and  Labor  Legislation  in 
Germany  $500.00;  for  reimbursement  for  salary  for  Erick 
Posselt  $350.00;  for  reimbursement  for  payment  to  Erick 
Posselt  for  writing  book  on  the  Graphic  Arts  $400.00. 

Over  and  above  this,  the  German  Library  of  Information 
has  given  me  additional  compensation  in  the  sum  of  $3500.- 
00  to  enable  me  to  meet  my  needs  until  such  time  as  I  may 
obtain  new  employment.  Attached  herewith  are  copies  of 
the  agreements  with  respect  to  the  aforesaid  payments. 

Very  truly  yours, 

GEORGE  SYLVESTER  VIERECK 


Ends. 
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New  York  City,  July  ,  1941. 

Mr.  George  Sylvester  Viereck, 

305  Riverside  Drive, 

New  York,  N.  Y. 

Dear  Mr.  Viereek: 

Since  we  have  to  close  the  Library,  it  has  been  of  course 
necessary  to  cancel  our  agreement  with  you.  When  we 
made  this  agreement  we  looked  forward  to  an  association 
for  I  a  long  period  of  time.  Unfortunately,  this  association 
has  been  terminated  sooner  than  anticipated.  I  realize  full 
well  that  it  will  be  difficult,  if  not  impossible  for  you  to 
obtain  in  the  very  near  future  employment  which  will 
afford  you  sufficient  compensation  to  meet  your  needs.  I 
am  not  only  grateful  for  the  excellent  service  which  you 
have  rendered  us,  but  I  at  the  same  time  would  like  to 
assist  you  to  the  extent  of  making  some  provision  to  enable 
you  to  get  along  until  such  time  as  you  can  find  other  em¬ 
ployment.  I,  therefore,  would  like  to  offer,  and  I  wish  you 
to  consider  this  letter  as  a  specific  offer,  the  sum  of  3  500.-$. 
I  sincerely  trust  that  you  will  see  fit  to  accept  this  offer  and 
I  shall  appreciate  it  if  you  will  communicate  with  me  in 
connection  with  this  immediately. 

With  warm  regards,  I  am, 

Sincerely  yours, 


48  Agreement  made  this  second  day  of  July  1941 
by  and  between  George  Sylvester  Viereck  and 
Dr.  Matthias  F.  Schmitz  as  director  of  the 
German  Library  of  Information. 

I.  Viereck  hereby  acknowledges  receipt  of  the  sum  of 
$2500.-  representing  payment  to  him  of  his  salary  for  the 
month  of  July  1941  under  his  agreement  with  the  Library 
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to  act  as  literary  adviser.  Inasmuch  as  the  Library  has 
been  ordered  by  the  U.  S.  Government  to  close  and  cease 
operating  in  this  country  the  agreement  between  Viereck 
and  the  Library  covering  Viereck 's  employment  as  literary 
adviser  for  the  Library  is  deemed  cancelled  as  per  its 
terms  and  Viereck  hereby  further  acknowledges  receipt  of 
the  sum  of  $7500.-  representing  salary  for  three  months 
which  sum  is  payable  upon  the  cancellation  of  the  contract 
and  under  the  terms  of  the  contract. 

II.  Payment  is  hereby  further  made  and  the  receipt  there¬ 
of  is  hereby  acknowledged  by  Viereck  of  the  following 
items : 

For  writing  preface  and  editing  book  on  Social 
Security  and  Labor  Legislation  in  Germany  which 
services  were  extra  services  rendered  by  Vie- 

reck  . $500. 

For  reimbursement  for  salary  for  Erick  Posselt.  .$350. 
For  reimbursement  for  payment  made  to  Eric 
Posselt  for  writing  a  book  on  the  graphic  arts _ $400. 

III.  It  is  understood  and  agreed  upon  the  receipt  of  the 
aforesaid  payment  by  Viereck  that  same  will  constitute 
payment  in  full  by  the  Library  to  Viereck  for  any  and  all 
obligations  due  and  owing  to  him  for  any  and  all  services 
rendered  by  him  to  the  Library. 

MATTHIAS  F.  SCHMITZ, 
Director  of  the  German 
Library  of  Information. 

FW  41 


Demurrer. 

49  Now  comes  George  Sylvester  Viereck,  the  defend¬ 
ant  herein,  by  his  attorneys  of  record,  and,  with  leave 
of  the  Court  first  had  and  obtained,  withdraws  his  plea  of 
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not  guilty  heretofore  entered  herein  to  each  count  of  the 
indictment  and  the  whole  thereof  and  demurs  to  each  count 
of  the  indictment  and  the  whole  thereof  or  in  the  alterna¬ 
tive  moves  to  dismiss  each  and  every  count  of  the  indict¬ 
ment  upon  the  following  grounds : 

1.  That  the  said  indictment  fails  to  charge  any  viola¬ 
tion  of  a  Statute  enacted  by  Congress  or  regulation  of  the 
head  of  a  department  the  violation  of  which  is  made  punish¬ 
able  by  any  act  of  Congress. 

2.  That  the  omissions  allegedly  made  by  the  defendant 
in  his  registration  and  supplemental  statements  do  not  con¬ 
stitute  a  violation  of  the  Statute  and  the  regulations. 

3.  That  the  regulation  which  it  is  alleged  the 
50  defendant  violated  is  void  and  in  violation  of  the 
Fifth  and  Sixth  Amendments  of  the  Constitution  of 
the  United  States. 

4.  That  the  omissions  of  fact  alleged  in  the  indictment 
do  not  constitute  omissions  of  material  facts  within  the 
meaning  of  the  Statute. 

5.  That  Congress  has  not  made  the  violation  of  the 
rules,  regulations  and  forms  authorized  to  be  prescribed 
by  the  Secretary  of  State  a  penal  otYense. 

6.  That  the  regulation  which  it  is  charged  the  defend¬ 
ant  has  violated  changes  the  standard  of  guilt  prescribed  by 
the  Statute,  and  is,  therefore,  void  and  of  no  force  and 
effect  and  is  in  violation  of  the  Fifth  and  Sixth  Amendments 
of  the  Constitution  of  the  United  States. 

1  7.  That  the  provisions  of  the  Statute  and  regulation 
in  question  do  not  prescribe  an  immutable  or  ascertainable 
standard  of  guilt  and  leave  such  standard  to  the  variant 
views  of  the  different  courts  and  juries  which  may  be  called 
on  to  enforce  it,  in  violation  of  the  Fifth  and  Sixth  Amend¬ 
ments  of  the  Constitution. 

8.  That  the  provisions  of  the  Statute  and  regulation  in 
question  are  so  vague,  indefinite,  uncertain  and  wanting  in 
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standard  of  criminality  as  to  constitute  a  mere  delegation 
by  Congress  of  legislative  power  in  violation  of  the  Fifth 
and  Sixth  Amendments  of  the  Constitution  of  the  United 
States. 

9.  That  the  said  indictment  does  not  state  facts  suffi¬ 
cient  to  constitute  a  crime  against  the  United  States. 
51  WHEREFORE,  the  defendant  demands  judgment 
dismissing  the  indictment  and  discharging  him  from 
custody. 

DANIEL  F.  COHALAX,  JR., 

170  Broadway, 

X.  Y.  C., 

EMIL  MOROSIXI,  JR., 

170  Broadway, 

X.  Y.  C., 

Attorneys  for  Defendant. 


52  State  of  New  York,  ^ 

County  of  New  York.  ^ss” 

GEORGE  SYLVESTER  VIERECK,  being  duly  sworn, 
deposes  and  says  that  he  is  the  defendant  above  named. 

That  the  within  affidavit  is  submitted  in  support  of  de¬ 
fendant’s  alternative  motion  to  dismiss  the  indictment  and 

each  and  everv  count  thereof. 

* 

That  the  grounds  for  the  within  motion  are  as  follows, 
to-wit:  That  in  the  great  majority  of  the  registration  and 
supplemental  registration  statements  filed  with  the  Secre¬ 
tary  of  State  pursuant  to  the  Act  of  June  8,  1938,  as 
amended,  the  answer  to  question  11  of  such  forms,  namely, 
“Comprehensive  Statement  of  Nature  of  Business  of  Regis¬ 
trant”  is  contained  in  general  and  categorical  terms;  that 
in  accepting  such  statements  as  aforesaid,  the  Secretary 
of  State  has  established  a  rule  and  standard  of  interpreta- 
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tion  of  said  requirement,  namely,  “Comprehensive  State¬ 
ment  of  Nature  of  Business  of  Registrant”,  such  interpre¬ 
tation  being  that  a  general  and  categorical  statement  of 
the  nature  of  the  registrant's  business  is  sufficient.  That 
in  the  registration  and  supplemental  statements  filed 
53  with  the  Secretary  of  State  by  deponent,  with  which 
deponent  is  charged  with  certain  omissions  in  the 
indictment  herein,  comply  in  all  respects  with  the  interpre¬ 
tation  established  by  the  Secretary  of  State  in  connection 
with  the  aforesaid  requirement. 

WHEREFORE,  deponent  respectfully  prays  that  the 
indictment  and  each  and  every  count  thereof  be  dismissed 
and  that  deponent  be  discharged  from  custody. 

GEORGE  SYLVESTER  VIERECK. 

Sworn  to  before  me  this 
23  day  of  October,  1941. 

Jean  C.  Pluta, 

Notary  Public,  Kings  Co.  No.  426,  Reg.  No.  3191, 
Cert,  filed  in  N.  Y.  Co.  No.  491,  Reg.  No.  3P298, 
Commission  expires  March  30,  1943. 

(Seal) 

Daniel  F.  Cohalan,  Jr., 

Emil  Morosini,  Jr., 

Attorneys  for  Defendant . 


Order. 

54  The  demurrer  of  the  defendant,  George  Sylvester 
Viereck  is  sustained  with  respect  to  Counts  #1  and 
#4  of  the  indictment  herein  and  is  denied  with  respect  to 
the  remaining  counts  of  the  aforesaid  indictment. 

1  T.  ALAN  GOLDSBOROUGH, 

Judge. 
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Motion  for  a  Bill  of  Particulars. 

Now  comes  the  defendant,  George  Sylvester  Viereck  by 
Daniel  F.  Cohalan,  Jr.,  and  Emil  Morosini,  Jr.,  the  attor¬ 
neys  of  record  and  moves  for  a  bill  of  particulars  of  the 
above  described  indictment  particularly  setting  forth  the 
following: 

1.  The  names  of  the  persons  with  whom  it  is  alleged 
that  defendant  advised,  consulted  and  informed  as  stated 
in  Count  2,  paragraph  3a  and  Count  3,  paragraph  3a. 

2.  The  dates  when  and  the  places  where  the  defendant 
is  alleged  to  have  advised,  consulted  and  informed  with 
said  persons. 

3.  The  substance  of  the  alleged  advice,  consultation 
and  information. 

4.  Exact  copies  of  the  written  information  and  matters 
and  the  substance  of  the  oral  information  and  matters 
which  it  is  alleged  that  defendant  placed  and  disseminated 
as  set  forth  in  Count  2,  paragraph  3b  and  Count  3,  para¬ 
graph  3b;  exact  copies  of  speeches,  public  addresses  and 
written  matter  referred  to  therein;  a  description  of  the 
books,  periodicals  and  newspapers  in  which  said  matter 

was  alleged  to  have  been  printed  and  published  and 

56  the  dates  of  publication  of  each ;  identify  the  issue  or 
issues  of  the  Congressional  Record  in  which  it  is 

alleged  that  said  matter  was  published;  identify  and  de¬ 
scribe  the  radio  broadcast  through  which  said  matter  is  al¬ 
leged  to  have  been  disseminated,  giving  the  date  or  dates 
of  each  broadcast. 

5.  The  name  of  every  person  whom  defendant  is  al¬ 
leged  to  have  aided  and  assisted  in  organizing  and  setting 
up  the  Committees  known  as  “Make  Europe  Pay  War 
Debts  Committee’  and  “War  Debts  Defense  Committee” 
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and  “Islands  For  War  Debts  Committee;  the  extent  to 
which  the  defendant  is  alleged  to  have  assisted  in  the  or¬ 
ganization  of  these  committees;  a  statement  of  the  exact 
amount  alleged  to  have  been  contributed  by  the  defendant 
to  each  of  these  Committees;  a  description  of  the  oral  and 
written  information  and  matters  which  it  is  alleged  the  de¬ 
fendant  planned  to  publish  and  disseminate  through  each 
of  these  committees. 

Exact  copies  of  the  written  and  printed  matters,  ar¬ 
ticles  and  essays  which  it  is  alleged  the  defendant  wrote, 
edited,  prepared  and  revised  and  which  it  is  further  alleged 
that  defendant  published  and  distributed  in  magazines 
and  other  publications  under  false  and  fictitious  names  as 
set  forth  in  count  2,  paragraph  3d,  Count  3,  paragraph  3f 
and  Count  5,  paragraph  3f;  in  connection  wdth  said  para¬ 
graphs  of  the  indictment  state  also  each  article  or  written 
matter  which  it  is  alleged  the  defendant  wrote  and  pub¬ 
lished  under  each  of  the  respective  fictitious  names  set 
forth  in  each  of  the  aforesaid  paragraphs. 

i7.  Exact  copies  of  the  speeches  and  public  addresses 
delivered  on  the  floor  of  the  Congress  and  elsewhere  by 
present  and  former  members  of  both  Houses  of  the  Con¬ 
gress  of  the  United  States  which  it  is  alleged  de- 
57  fendant  planned  to  distribute  by  mail  under  the  Con¬ 
gressional  Franking  privilege. 

8.  Exact  copies  or  otherwise  describe  and  identify  the 
written  information  and  matter  alleged  to  have  been  placed 
for  publication  by  the  defendant  through  the  medium  of 
Flanders  Hall,  Inc. ;  exact  copies  or  otherwise  describe  and 
identify  the  manuscripts  and  written  and  printed  matter 
alleged  to  have  been  furnished  by  the  defendant  to  Flan¬ 
ders  Hall  for  publication,  distribution  and  for  sale. 

9.  State  which  of  the  books,  pamphlets,  manuscripts  or 
other  written  material  are  alleged  to  have  been  transla- 
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tions  or  adaptations  either  in  whole  or  in  part  from  mat¬ 
ter  issued  and  distributed  by  and  through  the  Deutsche 
Informationsstelle,  Berlin,  Germany. 

10.  Exact  copies  or  otherwise  describe  and  identify  the 
written  matter  which  it  is  alleged  that  defendant  inserted, 
printed  and  published  in  whole  or  in  part  in  the  Congres¬ 
sional  Record  and  which  it  is  further  alleged  was  published 
in  whole  and  in  part  by  Flanders  Hall,  Inc. 

11.  The  persons  with  whom  it  is  alleged  the  defendant 
consulted,  conferred  and  advised  in  connection  with 
speeches,  public  addresses,  radio  broadcasts,  manuscripts, 
etc.  as  set  forth  in  Count  5,  paragraph  3b,  including  the 
dates  thereof  and  the  substance  of  each  consultation,  con¬ 
ference  and  advice. 

12.  State  whether  the  facts  which  it  is  alleged  defendant 
omitted  to  include  in  his  supplemental  registration  state¬ 
ment  and  which  are  set  forth  in  the  indictment  con- 

58  stitute  “activities”  or  “business”. 

13.  State  whether  it  is  claimed  that  the  acts  set  forth 
in  the  indictment  were  done  by  defendant  independently 
or  as  an  agent  of  either  or  all  of  the  foreign  principals 
mentioned  in  the  indictment  ;  state  which  of  the  allegations 
of  the  indictment  relate  to  the  agency  of  the  defendant  for 
any  or  all  of  the  foreign  principals  mentioned  in  the  in¬ 
dictment. 

DANIEL  F.  COHALAN,  Jb. 

170  Broadway,  N.  Y.  C. 

EMIL  MOROSINI,  Jr. 

170  Broadway,  N.  Y.  C. 

Attorneys  for  Defendant. 
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!  Motion  for  Change  of  Venue  and  Other  Relief. 

Comes  now  GEORGE  SYLVESTER  VIERECK,  by  his 
counsel,  and  without  waiving  any  of  his  objections  hereto¬ 
fore  stated  in  the  form  of  motions  to  the  indictment 
in  this  case  or  his  plea  of  not  guilty  thereto  and  expressly 
reserving  and  reasserting  all  such  objections,  says: 

1.  That  on  October  8,  1941,  when  he  was  arrested  in 
New  York  City  by  reason  of  the  indictment  in  this  case 
and  held  for  removal  to  the  District  of  Columbia,  William 
Power  Maloney,  Special  Assistant  to  the  Attorney  General 
of  the  United  States,  representing  the  plaintiff,  in  open 
court  before  Honorable  Samuel  Mandelbaum,  United  States 
District  Judge  for  the  Southern  District  of  New  York,  hear¬ 
ing  an  application  for  reduction  of  bail  of  the  defendant, 
served  notice  that  the  Attorney  General  of  the  United 
States  wanted  a  speedy  trial  of  the  defendant. 

'2.  That  on  October  10,  1941,  in  open  court  before  Mr. 
Justice  James  W.  Morris  of  this  Court,  upon  the  arraign¬ 
ment  of  the  defendant,  the  said  William  Power  Maloney 
again  served  notice  that  the  Attornev  General  of  the  United 
States  wanted  a  speedy  trial  of  the  defendant  and  requested 
that  the  Court  instruct  the  attorneys  for  the  defendant  that 
no  delay  on  their  part  would  be  tolerated.  Such  request 
that  the  Court  so  instruct  the  attornevs  for  defendant  was 
made  without  any  basis  in  fact  that  the  attorneys  for  de¬ 
fendant  had,  or  intended  to  delay  the  trial  of  the 
60  case  and  was  apparently  made  in  an  attempt  to 
intimidate  defendant  and  his  counsel. 

3.  That  on  November  3,  1941,  defendant’s  counsel  ar¬ 
gued  before  Mr.  Justice  T.  Alan  Goldsborough  of  this 
Court  a  demurrer  to  the  indictment  which  the  Court  sus¬ 
tained  as  to  counts  1  and  4  of  said  indictment.  At  this 
time  and  after  the  Court  had  rendered  its  decision,  th« 
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said  William  Power  Maloney,  representing  the  plaintiff, 
again  in  open  court  stated  that  the  Attorney  General  want¬ 
ed  a  quick  trial  of  this  case  and  specifically  requested  the 
Court  to  set  the  case  down  for  trial  before  him,  Mr.  Justice 
Goldsborough,  on  November  17,  1941.  Defendant's  at¬ 
torneys  advised  Mr.  Justice  Goldsborough  that  under  no 
circumstances  could  the  defendant  be  readv  for  trial  on 
said  date,  and  Mr.  Justice  Goldsborough  stated  that  he 
was  not  free  on  November  17th  but  that  he  could  commence 
the  trial  of  the  case  on  January  5,  1942,  and  that  he  would 
set  the  case  for  trial  before  him  on  that  day.  Defendant’s 
attorneys  agreed  to  be  ready  to  commence  the  trial  on  Jan¬ 
uary  5,  1942,  and  the  said  William  Power  Maloney  sar¬ 
castically  stated  in  answer  to  defendant’s  counsel  that  he, 
Mr.  Maloney,  suspected  it  would  be  satisfactory  to  defend¬ 
ant’s  counsel  and  directlv  accused  defendant’s  counsel  of 

» 

deliberately  attempting  to  delay  the  trial  of  the  case,  which 
accusation  was  then  and  there  denied  by  defendant's  coun¬ 
sel.  Mr.  Justice  Goldsborough  then  again  stated  that  he 
could  not  take  the  case  for  trial  before  January  5,  1942, 
and  that  if  a  trial  before  said  date  was  so  urgent,  some 
other  Justice  of  the  Court  should  be  consulted. 

4.  That  on  November  10,  1941,  when  the  defendant  was 
rearraigned  before  Mr.  Justice  Morris  (the  plea  on  the 
prior  arraignment  of  October  10,  1941,  having  been  with¬ 
drawn  for  purposes  of  the  aforesaid  demurrer)  the  said 
William  Power  Maloney,  attorney  for  plaintiff,  requested 
that  Mr.  Justice  Morris  set  the  case  down  for  trial  on 
January  12,  1942,  before  Mr.  Justice  F.  Dickinson  Letts 
of  this  Court.  Defendant’s  counsel  objected  that  the  case 
had  been  theretofore,  to  wit,  on  November  3,  1941, 
61  set  down  for  trial  before  Mr.  Justice  Goldsborough 
commencing  January  5, 1942.  The  said  William  Pow¬ 
er  Maloney  stated  to  Mr.  Justice  Morris  that  his,  Mr.  Ma- 


loney’s  information  was  that  Mr.  Justice  Goldsborough  was 
no  longer  free  to  take  the  case  on  January  5,  1942,  and  re¬ 
peated  his,  Mr.  Maloney's,  statement  that  the  first  avail¬ 
able  date  was  January  12,  1942.  Mr.  Justice  Morris  there¬ 
upon  set  the  case  down  for  trial  commencing  January  12, 
1942,  before  Mr.  Justice  Letts,  without  prejudice  to  any 
subsequent  application  by  the  attorneys  for  defendant. 

5.  That  on  November  IS,  1941,  one  of  defendant’s  coun¬ 
sel  submitted  to  Mr.  Justice  Goldsborough  an  order  on  his 
ruling  on  the  demurrer,  and  Mr.  Justice  Goldsborough  then 
stated  that  he  had  been  continuously  free  since  November 
3,  1941,  and  that  he  would  be  free  to  take  the  defendant's 
case  for  trial  commencing  January  5,  1942,  and  that  any 
statements  to  the  contrarv  made  bv  William  Power  Ma- 
lonev,  attorney  for  plaintiff,  before  Mr.  Justice  Morris 
was  evidently  erroneous.  Defendant's  counsel,  Mr.  Co- 
halen,  then  communicated  with  the  said  Mr.  Maloney  and 
the  two  of  them  appeared  before  Mr.  Justice  Morris,  at 
which  time  defendant's  said  counsel  moved  that  the  case 
be  set  down  for  trial  commencing  January  5,  1942,  before 
Mr.  Justice  Goldsborough  as  the  date  on  which  Mr.  Jus¬ 
tice  Goldsborough  had  stated  on  November  3,  1941,  and 
reaffirmed  on  November  18,  1941,  that  he  could  commence 
the  trial.  Mr.  Justice  Morris  thereupon  stated  that  the 
matter  of  assignment  of  the  case  should  be  taken  up  with 
Mr.  Justice  Letts  or  Mr.  Justice  Goldsborough.  There¬ 
after  and  on  November  21,  1941,  defendant’s  counsel  re¬ 
ceived  a  radiogram  at  their  New  York  office,  purporting 
to  be  signed  by  Honorable  Wendell  Berge,  Assistant  At¬ 
torney  General  of  the  United  States,  stating  that  the  de¬ 
fendant’s  case  had  been  set  down  for  trial  commencing 
January  5,  1942,  before  Mr.  Justice  Letts. 
i6.  That  defendant’s  counsel  are  informed  and  verily 
believe  that  Mr.  Justice  Letts  advised  Mr.  Justice 
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62  Goldsborough  that  he,  Mr.  Justice  Letts,  had  not 

agreed  to  try  the  defendant’s  case  and  would  not 
agree  to  do  so  at  any  time. 

7.  That  defendant’s  counsel  were  advised  that  Mr.  Jus¬ 
tice  Goldsborough  would  commence  the  trial  of  the  de¬ 
fendant's  ease  on  January  21,  1942,  and  on  January  19, 
1942,  his  counsel  appeared  before  Mr.  Justice  Goldsborough 
to  argue  certain  motions  for  suppression  of  evidence,  for 
bill  of  particulars,  for  delay  in  the  trial  of  the  case  on  the 
ground  that  defendant  could  not  secure  a  fair  trial  in  this 
jurisdiction  at  this  time;  and  that  in  event  of  denial  of  the 
motion  for  postponement,  that  there  be  granted  a  motion 
challenging  the  entire  panel  of  jurors  summoned  for  the 
then  term  of  court.  At  this  time  and  before  said  motions 
could  be  argued  by  defendant’s  counsel,  the  said  William 
Power  Maloney,  plaintiff’s  counsel,  filed  pursuant  to  Title 
28,  Section  25,  U.  S.  Code,  an  affidavit  of  bias  and  prejudice 
by  Mr.  Justice  T.  Alan  Goldsborough  against  the  plain¬ 
tiff,  a  copy  of  which  is  attached  hereto  and  made  a  part 
hereof  to  all  intents  and  purposes  as  if  it  were  quoted  in 
its  entiretv  herein. 

8.  That  the  said  Mr.  Justice  Goldsborough  refused 
January  19, 1942,  to  admit  that  he  was  biased  or  prejudiced 
against  the  plaintiff  and  stated  in  open  court  that : 

“The  Court  feels  that  in  view  of  what  has  taken 
place  today  it  might  be  proper  for  the  Court  to  make 
a  statement  of  the  situation. 

“Some  time,  I  think,  late  in  November  there  was  an 
order  passed  which  imposed  upon  the  Judge  presiding 
in  the  Criminal  Court  No.  1  the  duty  of  assigning  crim¬ 
inal  cases. 

“The  Government  counsel  had  notice  of  that  general 
term  order. 


64 


‘‘One  reason  the  order  was  passed  was  because  of 
what  appeared  to  be  the  custom  of  the  representatives 
of  the  Department  of  Justice  to  go  from  one  judge 
to  another  with  the  same  case,  go  from  one  judge  to 
another  judge,  and  then  maybe  to  another  judge,  and 
the  Court  had  no  desire  to  embarrass  the  Department 
i  of  Justice  in  any  way  but  they  thought  the  best  thing 
63  to  do  was  simply  to  pass  an  order  to  make  that  sort 
of  a  practice  impossible. 

“Now,  I  think  on  the  day  after  the  order  was  pass¬ 
ed  Mr.  Maloney  came  to  me  and  said  that  he  would 
i  like  to  have  the  Hill  case  set  down  for  trial. 

“The  Court  set  down  a  day — I  think  it  was  the  3rd 
of  December — for  a  hearing  of  the  motion  set  down  in 
the  Hill  case,  and  the  Government  had  wanted  the 
Hill  case  tried  in  December. 

“Mr.  O’Connor,  who  was  counsel  for  the  defendant, 
said  he  would  not  be  ready  on  the  indicated  date — 1 
i  think  it  was  December  S — and  asked  that  it  be  set  for 
the  following  week. 

“I  called  attention  to  the  fact  that  if  it  were  set  for 
the  following  week  the  case  would  undoubtedly  have  to 
be  suspended  for  the  Christmas  recess,  and  Mr. 
Maloney  then  called  attention  to  the  fact  that  the  Vie 
reck  case  was  set  alreadv  for  Januarv  12 — I  think 
January  12. 

“The  Court  then  said,  ‘Well,  what  I  will  do  is  this’ 
— it  was  finally  agreed  to — ‘1  will  set  the  Hill  case 
for  January  7  and  as  soon  as  the  Hill  case  is  over  1 
will  set  the  Viereck  case.  I  can  not  set  the  Viereck 
case  until  the  Hill  case  is  over  because  I  don’t  know 
when  it  will  be  over.’ 

“That  is  what  took  place  at  that  time. 
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“Now,  prior  to  the  Christmas  recess  Mr.  Justice 
Letts  was  designated  as  the  Judge  to  try  the  Hill  case 
and  we  understood  that  he  was  not  to  try  the  Viereck 
case. 

“We  had  a  consultation  with  the  counsel  for  the 
Government  on  last  Thursday. 

“I  consulted  with  Justice  Letts. 

“Counsel  had  told  me  that  Justice  Letts  had  set  the 
Viereck  case  down  for  February  2nd. 

“Justice  Letts  told  me  that  he  not  only  had  not  set 
the  Viereck  case  down  for  February  2nd  but  that  he 
had  told  counsel  for  the  Government  that  he  was  not 
to  try  the  case.  He  said,  however,  that  he  remembered 
that  counsel  for  the  Government  did  say  to  him  on 
one  occasion  that  the  Government  said  it  had  been 
64  set  for  February  7th  and  that  was  the  extent  of  his 
knowledge. 

“When  the  demurrer  was  heard  on  the  Viereck  case, 

which  my  notes  show  was  the  3rd  of  November — I 

think  that  is  correct — Mr.  Maloney  at  that  time  was 

intensely  anxious  to  trv  the  case  within  the  next  few 
*  •> 

days.  He  was  very  vehement  at  that  time  as  to  the 
deferment  of  defense  counsel;  it  was  an  attempt  on 
the  part  of  the  defense  not  to  have  the  case  tried  in 
December,  and  he  was  very  anxious  for  the  Hill  case 
to  go  on  so  the  Viereck  case  could  immediately  follow 
it  on  January  12th. 

“Well,  this  court  knew,  naturally,  that  what  the 
Government  would  want  would  be  the  Viereck  case 
tried  immediately  after  the  Hill  case  was  tried  be¬ 
cause  the  Government’s  attitude  throughout  had  been 
a  trial  as  soon  as  possible,  and  when  the  Court  was 
told  that  Justice  Letts  had  set  the  case  for  February 
2nd  I  was  astounded. 
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“Now,  of  course,  this  Court  and  no  other  Court  that 
'  has  its  duty  properly  in  mind  is  arbitrary. 

“I  am  very  certain  that  I  have  never  been  arbitrary 
but  when  the  time  comes,  in  violation  of  a  known  rule 
1  of  the  courts,  counsel  takes  it  upon  himself  to  fix  a 
!  date  as  to  any  judge  of  the  Criminal  Court,  there  is 
i  only  one  thing  you  can  do  in  order  to  have  orderly  pro¬ 
cedure  and  that  is  to  set  the  case  down  for  trial. 

“On  Thursday  afternoon  I  asked  Mr.  Maloney,  1 
said,  ‘If  Wednesday  does  not  suit  you,  when  would 
suit  you  the  second  best?”  And  the  2nd  of  February 
2  as  the  last  word. 

“I  said  to  him,  ‘Well,  I  have  an  anti-trust  case  which 
begins  on  the  4th  of  February,  and  you  simply  can 
not  handle  the  matter  that  way.  The  situation  is 
!  this:  After  that  general  order  was  passed  early  in  De¬ 
cember,  when  the  criminal  docket  was  behind — every 
effort  had  been  made  to  bring  it  up  to  date,  and  it  has 
been  brought  up  to  date,  and  we  have  the  situation; 
we  have  three  criminal  judges.  Now,  the  plan  was 
for  me  to  take  this  Viereck  case,  which  would  probably 
i  carry  me  on  until  the  end  of  this  month,  and  then  take 
65  the  anti-trust  case,  and  see  if  the  other  two  judges 
could  not  try  the  routine  business,  and  if  that  tran- 
i  spired,  after  the  anti-trust  case  was  tried,  we  would 
simply  have  two  criminal  judges  sitting  through  and 
i  the  other  criminal  judge  would  go  into  civil  court. 

“Now,  that  is  all  there  is  about  it  and  there  isn’t 
anything  else  about  it — not  anything  else  about  it.” 

9.  At  the  conclusion  of  the  hearing  on  January  19, 
1942,  Mr.  Justice  Goldsborough  stated  that  he  knew  of  no 
reason  why  the  case  should  not  be  tried  on  Wednesday, 
January  21,  1942,  and  defendant’s  counsel  left  during  the 
evening  of  January  19th  for  his  home  in  New  York  City 
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with  the  understanding  that  the  trial  would  commence  be¬ 
fore  Mr.  Justice  Goldsbo rough  on  January  21,  1942,  as 
stated  by  said  Justice. 

10.  That  on  January  20,  1942,  defendant’s  counsel 
were  advised  by  Mr.  Justice  Goldsbo  rough  via  long  dis¬ 
tance  telephone  that  the  said  William  Power  Maloney, 
plaintiff’s  attorney,  had  agreed  to  withdraw  the  affidavit 
of  bias  and  prejudice  aforesaid  and  not  press  proceed¬ 
ings  before  the  United  States  Court  of  Appeals  for  the 
District  of  Columbia  for  a  writ  of  prohibition  or  other 
writ  directed  against  Mr.  Justice  Goldsbo  rough  to  pre¬ 
vent  him  from  trying  the  defendant's  case  at  any  time,  in¬ 
cluding  Wednesday,  January  21, 1942,  as  aforesaid  and  that 
the  said  Mr.  Justice  Goldsborough  had  agreed  not  to  try 
the  ease  and  to  reassign  it  to  some  other  Justice  of  the 
District  Court  of  the  United  States  for  the  District  of 
Columbia.  All  of  which  took  place  in  the  absence  of  coun¬ 
sel  for  the  defendant. 

11.  That  the  said  William  Power  Maloney  was  seen  by 
defendant's  counsel  in  conversation,  after  most  if  not  all 
of  the  hearing  had  in  this  case,  with  a  reporter  for  the 
Washington  Post ,  a  daily  morning  newspaper  of  wide  cir¬ 
culation  in  the  District  of  Columbia,  and  that  there  was 
published  in  said  newspaper,  news  stories  on  January  20 
and  21,  1942,  copies  of  which  are  attached  hereto  and  made 

a  part  hereof,  giving  an  inaccurate,  incomplete  and 
66  prejudicial  account  of  what  took  place  in  the  court 

before  Mr.  Justice  Goldsborough,  and  there  was  al¬ 
so  published  in  the  said  Washington  Post  an  editorial  in 
the  issue  of  Wednesday,  January  21,  1942,  a  copy  of  which 
is  attached  hereto,  and  which  is  likewise  inaccurate,  in¬ 
complete  and  prejudicial  to  the  defendant.  Defendant’s 
counsel  is  informed  and  believes  that  similar  news  stories 
concerning  these  proceedings  were  published  on  January 
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20  and  21,  1942,  in  other  newspapers  of  wide  circulation 
in  the  said  District  of  Columbia.  All  of  which  tends,  and, 
as  defendant  verily  believes,  was  intended  to  overawe  the 
Court  and  to  prejudice  the  minds  of  any  possible  jurors 
before  whom  the  defendant  could  be  tried  in  the  District 
of  Columbia. 

WHEREFORE,  the  premises  considered,  the  defendant 
saVs  that  he  cannot  secure  a  fair  trial  in  the  District  of 
Columbia  at  this  time  and  he  prays  this  court : 

1.  That  he  be  granted  a  change  of  venue  and  that  the 
trial  of  the  case  be  transferred  to  the  United  States  Dis¬ 
trict  Court  for  the  District  of  Maryland  at  Baltimore, 
Maryland,  or  to  the  United  States  District  Court  for  the 
Eastern  District  of  Virginia  at  Norfolk,  Virginia. 

2.  That  if  the  foregoing  prayer  be  denied,  that  the  trial 
of  this  case  be  postponed  until  some  subsequent  term  of 
court  so  that  any  hostility  engendered  against  him  by  rea¬ 
son  of  the  facts  aforesaid,  and  particularly  by  the  acts  of 
the  said  William  Power  Maloney,  may  have  time  to  dis¬ 
appear. 

3.  That  in  event  both  of  the  foregoing  prayers  are 
denied,  there  be  rescinded  and  set  for  naught  any  attempt 
to  withdraw  the  affidavit  of  prejudice  filed  as  aforesaid 
in  this  case  and  that  there  be  set  aside  and  held  for  naught 
any  agreement  or  action  whatsoever  to  have  this  case  tried 
before  any  Justice  other  than  as  reaffirmed  in  the  pro¬ 
ceedings  of  January  19, 1942  in  this  case. 

4.  Also,  that,  in  any  event,  William  Power  Maloney  and 
all  other  agents  and  officers  of  the  United  States  be  en¬ 
joined  and  restrained  from  giving  interviews,  re- 

67  leases  or  holding  conferences  with  representatives  of 
the  press  concerning  this  case,  before,  after  or  dur¬ 
ing  the  daily  progress  of  the  trial  of  said  case,  and  in  mak¬ 
ing  this  prayer  defendant  further  says  that  he  has  no  ob- 
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jection  to  the  press  reporting  the  trial  as  it  actually  takes 
place  in  the  court-room. 

Further  defendant  savetk  not. 

DANIEL  F.  COHALAN,  JR. 
EMIL  MOROSINI,  JR., 
Attorney  for  Defendant. 


Service  of  a  copy  hereof  this  January  22,  1942,  is  hereby 
acknowledged. 

WILLIAM  POWER  MALONEY, 
Special  Assistant  to  the  Attorney 
General  of  the  United  States. 
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Affidavit  of  Personal  Bias  and  Prejudice  of 
Judge  T.  Alan  Goldsborough. 

IN  THE! DISTRICT  COURT  OF  THE  UNITED  STATES 
For  the  District  of  Columbia. 


United  States  of  America, 
v. 

George  Sylvester  Viereck. 


Criminal  No.  68584. 


City  of  Washington, 

District  of  Columbia. 

I,  WILLIAM  POWER  MALONEY,  being  duly  sworn, 
depose  and  say: 

I  am  Special  Assistant  to  the  Attorney  General  of  the 
United  States  of  America,  employed  by  the  Department 
of  Justice  of  the  United  States,  having  been  appointed  and 
qualified  to  act  as  such  and  as  attorney  of  record  for  the 
Government  in  the  above  entitled  cause,  and  I  am  making 
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this  affidavit  for  and  on  behalf  of  the  plaintiff  herein,  act¬ 
ing  under  the  authority  and  direction  of  the  Attorney  Gen¬ 
eral  of  the  United  States  of  America. 

That  the  Honorable  T.  Alan  Goldsborough,  the  District 
Judge,  who  has  assigned  this  case  to  himself  for  trial,  has 
a  personal  bias  or  prejudice  against  the  Government  of  the 
United  States  of  America  in  this  case.  The  facts  and  rea¬ 
sons  for  your  deponent’s  belief  that  the  said  Justice  T. 
Alan  Goldsborough  is  biased  and  prejudiced  against  the 
Government  of  the  United  States  in  this  case  are  as  fol¬ 
lows  : 

Prior  to  November  10,  1941,  I  conferred  with  the  Hon¬ 
orable  Edward  M.  Curran,  United  States  Attorney  for  the 
District  of  Columbia  for  the  purpose  of  finding  out  from 
him  the  condition  of  the  trial  calendar  and  what  Justice 
of  this  Court  would  be  available  for  the  trial  of  this  case. 

At  that  time  I  was  told  by  Mr.  Curran  that  because 
69  Justice  T.  Alan  Goldsborough  was  presiding  at  the 

i  trial  of  the  case  of  United  States  of  America  v. 
United  States  Gypsum  Company,  et  al. ,  which  case  was  ex¬ 
pected  to  last  into  February  or  March  of  1942,  and  Jus¬ 
tice  James  Morris  would  be  engaged  with  important  cases 
already  assigned  to  him  for  trial,  Justice  F.  Dickinson 
Letts  was  the  only  Justice  of  this  Court  available  to  hear 
this  case. 

I  conferred  with  Justice  F.  Dickinson  Letts  the  same 
day  and  was  assured  by  him  that  he  would  be  available 
for  the  trial  of  this  case  some  time  during  the  early  part 
of  January,  1942. 

On  November  10,  1942,  I  appeared  before  Justice  Mor¬ 
ris  at  the  re-arraignment  of  the  defendant,  George  Syl¬ 
vester  Viereck,  and  requested  that  this  case  be  set  for  trial 
before  Justice  F.  Dickinson  Letts  on  January  12,  1942. 
Daniel  F.  Cohalan,  Jr.,  Counsel  for  the  defendant,  did  not 
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oppose  the  trial  date,  but  did  make  strenuous  representa¬ 
tions  to  the  Court  without  showing  any  legal  basis  therefor 
that  he  preferred  that  this  case  should  be  tried  before  Jus¬ 
tice  Goldsborough  and  not  before  Judge  Letts.  After 
hearing  both  sides  Justice  Morris  set  the  case  for  trial 
before  Judge  Letts  on  January  12,  1942. 

Thereafter  on  December  3,  1941,  1  appeared  as  counsel 
for  the  Government  in  the  case  of  United  States  v.  George 
Hill  before  Justice  T.  Allan  Goldsborough  and  asked  that 
the  trial  of  that  case  be  set  for  December  8,  1941.  Defense 
counsel  suggested  that  the  trial  be  put  off  until  the  first 
week  in  January  of  1942,  and  I  pointed  out  to  the  Court  that 
inasmuch  as  the  case  of  George  Sylvester  Viereck,  in 
which  I  was  also  counsel  for  the  Government,  was  set  be¬ 
fore  Justice  F.  Dickinson  Letts  on  January  5,  1942,  I 
could  not  agree  to  putting  over  the  Hill  case  until  the 
first  week  in  January  1942  unless  the  continuance  of  the 
Hill  case  was  conditioned  upon  Justice  Letts  agreeing  to 
continue  the  case  against  George  Sylvester  Viereck  until 
after  the  disposition  of  the  Hill  case.  The  Court 
70  thereupon  continued  the  Hill  case  until  January  7, 
1942,  with  the  express  understanding  and  agreement 
reached  in  open  court  that  if  Judge  Letts  was  not  agree¬ 
able  to  continuing  the  Viereck  case  until  after  the  trial 
of  the  Hill  case,  we  would  come  back  before  the  Court  and 
the  matter  would  be  disposed  of  in  some  other  fashion. 

A  half  an  hour  later  on  the  same  day,  December  3,  1941, 
I  conferred  with  the  Honorable  F.  Dickinson  Letts  and 
apprized  him  of  what  transpired  before  Judge  Golds¬ 
borough  and  asked  Judge  Letts  if  he  were  agreeable  to 
continuing  the  Viereck  case  until  early  in  February  1942. 
After  examining  his  calendar  Judge  Letts  stated  that  such 
a  move  was  agreeable  to  him,  and  suggested  February 
2,  1942,  as  the  date  of  the  trial  for  the  Viereck  case. 


Thereafter  counsel  for  the  defendant,  George  Sylvester 
Viereck,  were  apprized  of  the  fact  that  the  Viereck  trial 
had  been  continued  from  January  5  to  February  2,  1942, 
and  thev  agreed  to  be  readv  for  trial  on  February  2, 1942. 

Your  deponent  was  counsel  for  the  Government  in  the 
trial  of  United  States  v.  George  Hill,  which  commenced 
before  the  Honorable  F.  Dickinson  Letts  on  January  7, 
1942,  and  concluded  with  a  verdict  of  guilty  on  Thursday, 
January  15,  1942.  Within  a  few  minutes  after  the  jury 
had  returned  its  verdict  in  the  afternoon  of  January  15, 
1942,  I  was  informed  by  my  associate  Government  counsel, 
Edward  J.  Hickey,  Jr.,  that  he  had  received  a  message 
from  Judge  Goldsborough  to  the  effect  that  unless  Mr. 
Hickey  and  I  appeared  before  Judge  Goldsborough  forth¬ 
with  he  would  set  the  Viereck  case  down  for  trial  without 
consulting  us. 

On  January  15,  1942,  between  2:30  and  3:00  P.  M.,  Mr. 
Hiekev  and  I  arrived  at  the  Chambers  of  the  Honorable 
T.  Alan  Goldsborough.  Judge  Goldsborough  announced 
his  reason  for  sending  for  me  was  to  set  a  date  for  the 
trial  of  the  Viereck  case.  I  told  Judge  Goldsborough  that  I 
was  surprised  at  this  statement,  and  that  I  had  been  under 
the  impression  that  the  case  had  already  been  set 
71  for  trial  before  Justice  Letts  on  February  2,  1942. 

Justice  Goldsborough  said  that  so  far  as  he  was  con¬ 
cerned  the  Viereck  case  never  had  been  set  for  trial  be¬ 
fore  Justice  Letts,  and  that  he  would  not  set  the  case  down 
for  trial  on  Monday,  January  19,  1942,  at  10:00  A.  M. 
Justice  Goldsborough  abruptly  demanded  to  know  if  the 
Government  would  be  ready  at  that  time. 

I  told  Justice  Goldsborough  that  the  Government  could 
not  be  ready  on  such  short  notice  and  protested  that  the 
Government’s  case  against  Viereck  was  an  involved  one 
and  of  such  importance  to  our  nation  as  to  warrant  most 
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careful  preparation  on  the  part  of  the  Government  •  *  • 
that  in  my  judgment  three  days  was  far  too  short  a  time 
in  which  to  prepare  adequately  •  *  *  that  I  had  relied  on 
the  trial  date  of  February  2,  1942,  as  indeed  I  felt  I  had 
every  right  so  to  do;  that  counsel  for  both  parties  had 
agreed  to  February  2  as  a  trial  date;  that  the  defendant 
was  at  liberty  on  bail ;  that  I  could  see  no  reason,  nor  had 
the  Court  advanced  any,  for  this  sudden  rush  to  get  the 
case  tried  *  *  *  that  lacking  some  reason  for  the  great 
haste  the  Court’s  action  seemed  arbitrary  *  #  *  that  no 
one  would  be  prejudiced  by  adhering  to  the  original  trial 
date,  which  was  onlv  twelve  davs  later  than  that  which 
the  Court  wished  to  set;  that  on  the  other  hand  the  Gov¬ 
ernment  would  be  placed  in  a  most  hazardous  position 
should  it  be  forced  to  start  the  trial  on  such  short  notice. 

Thereupon  Justice  Goldsborougli  shouted  “I  don’t  give 
a  #**  ###  about  the  Government’s  position.  This  case  goes 
to  trial  not  later  than  Wednesday,  January  21,  1942,  and  I 
am  going  to  try  it.  You  might  as  well  get  it  through  your 
head  once  and  for  all  that  no  other  Judge  in  this  Court 
can  try  this  case  except  me,  and  the  trial  wdll  start  on 
Wednesday,  whether  the  Government  is  ready  or  not.  I 
direct  the  Government  to  be  ready  to  start  this  trial 
72  on  Wednesday  at  10  o’clock.’ ’ 

I  pointed  out  to  Justice  Goldsborougli  that  I  had 
just  finished  a  seven-day  trial ;  that  I  did  not  know  whether 
the  Government’s  witnesses  were  available  or  in  what 
state  their  health  might  be,  and  hence  1  could  not  even 
state  at  this  time  whether  it  would  be  possible,  laying  aside 
other  reasons,  for  the  Government  to  be  readv  on  Januarv 
21, 1942. 

Thereupon  Justice  Goldsborough  said:  “That’s  a  lot 

of - nonsense.  I  have  been  trying  cases 

for  forty  years  and  I  know  all  about  trials.  The  Govern¬ 
ment  is  just  stalling.  This  case  will  go  to  trial  on  January 
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21,  or  else.”  I  asked  Justice  Goldsborough  “Or  else 
what?”  He  replied  “You  just  wait  and  see.”  Throughout 
the  entire  interview,  which  lasted  some  fifteen  minutes, 
Justice  Goldsborough ’s  attitude  was  arbitrary,  tyrannical 
and  unreasonable. 

It  was  pointed  out  to  Justice  Goldsborough  by  Mr. 
Hickey  in  my  presence  that  as  a  result  of  the  Hill  trial 
the  Government  had  come  into  the  possession  of  evidence 
against  Viereck  which  had  not  theretofore  been  available 
to  it,  and  it  would  require  some  time  to  interview  wit¬ 
nesses  in  connection  therewith. 

Justice  Goldsborough  refused  to  permit  me  to  state  fully 
at  any  time  my  reasons  for  adhering  to  the  original  trial 
date.  His  language  was  most  abusive  throughout  the  er. 
tire  interview,  and  the  interview  wound  up  with  Justice. 
Goldsborough ’s  shouted  assertion  that  the  “ease  would 
either  be  tried  on  January  21,  1942,  or  it  won’t  be  tried  for 

at  least  three  months,”  and  that  he  didn’t  “give  a - 

what  the  public  interest”  w’as  in  the  case,  and  what  neces¬ 
sity  there  w’as  that  the  case  should  be  tried  with  reasonable 
dispatch.  I  asked  the  direct  question  of  Justice  Golds¬ 
borough  as  to  why,  since  the  defendant  w~as  agreeable  to 
February  2,  1942,  as  the  trial  date,  the  case  could  not  be 
tried  on  that  date,  and  he  replied  that  he  had  been  assigned 
to  an  anti-trust  case,  commencing  on  February  6, 
73  1942,  and  that  if  he  permitted  the  Viereck  case  to 

commence  on  the  second  of  February,  he  could  not 
hear  it.  Thereupon  I  suggested  that  if  he  (Judge  Golds¬ 
borough)  w'ould  not  be  available  on  that  date,  there  might 
b^  other  J udges  who  would  be  available  at  that  time. 

In  reply,  Judge  Goldsborough  shouted:  “Get  this  into 
your  head.  I  am  going  to  try  this  case,  and  no  one  else”. 
He  further  said:  “I  direct  you  to  be  ready  on  January  21, 
1942,  and  I  don’t  want  to  hear  anything  more  about  the 
Government’s  case  being  prejudiced”. 
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At  about  9:35  A.  M.  on  January  19, 1942,  Mr.  Hickey  and 
I  again  went  to  the  Chambers  of  the  Honorable  T.  Alan 
Goldsborough  and  pointed  out  to  him  that  the  Govern¬ 
ment's  case  against  the  defendant,  Viereck,  would  be  ser¬ 
iously  prejudiced  if  the  trial  commenced  on  January  21, 
1942,  and  that  the  nature  of  the  case,  involving  as  it  does 
a  violation  of  the  Foreign  Agents  Registration  Act  by  a 
man  who  is  accused  of  being  an  agent  of  a  Government 
with  which  we  are  now  at  war,  warranted  and  required 
that  the  Government  exhaust  every  possible  avenue, 
search  down  every  clue  of  evidence  and  develop  its 
case  against  Viereck  to  the  fullest  possible  extent  before 
proceeding  to  trial.  I  pointed  out  to  .Judge  Goldsborough 
that  the  grand  jury,  which  had  brought  the  indictment 
against  Viereck,  was  still  sitting  and  that  numerous  wit¬ 
nesses  who  had  come  to  the  Government's  attention  in 
recent  weeks  were  scheduled  to  appear  before  that  body 
this  week;  that  it  was  anticipated  that  the  testimony  of 
these  witnesses  would  be  of  vital  importance  in  the  case 
against  Viereck,  and  that  for  such  reason,  among  others, 
the  Government  again  requested  that  the  case  proceed  to 
trial  upon  the  original  date  of  February  2,  1942.  Judge 
Goldsborough  repeated  in  substance  his  remarks  of  Janu¬ 
ary  15,  1942,  and  told  me  that  “If  Government  counsel  is 
not  ready  on  Wednesday,  I’ll  appoint  someone  else  to  rep¬ 
resent  the  Government”. 

74  I  stated  to  Judge  Goldsborough  that  such  a  move 
in  such  an  involved  case  would  amount  to  a  denial 
to  the  Government  of  its  right  of  proper  representation 
in  the  Court,  and  that  it  would  seriously  prejudice  the 
Government  in  the  trial  of  this  litigation.  I  told  Judge 
Goldsborough  that  the  Government,  as  a  party  to  this 
litigation,  is  entitled  to  consideration  equally  with  any 
other  party,  and  that  the  ends  of  justice  required  that  the 
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trial  start  not  earlier  than  February  2,  1942.  Judge  Golds- 
borough  replied:  “I  don’t  care  whether  the  Government’s 
case  is  prejudiced  or  not.  Get  this  into  your  head,  this 
case  will  be  tried  Wednesday  at  10:00  AM,  whether  the 
Government  is  ready  or  not,  and  I  will  be  the  Judge  pre¬ 
siding.  The  interview  is  at  an  end”. 

That  for  the  foregoing  reasons  your  affiant,  WILLIAM 
POWER  MALONEY,  does  believe  that  the  Honorable  T. 
Alan  Goldsborough  is  personally  biased  and  prejudiced 
against  the  Government  of  the  United  States  in  this  case, 
as  indicated  by  the  statements  quoted  hereinabove,  and  by 
the  recitation  of  the  facts  and  circumstances  surrounding 
the  setting  of  January  21,  1942,  as  the  date  for  the  trial 
of  this  case  and  is,  therefore,  not  a  suitable  Judge  to  try 
this  case  fairly  and  impartially  and  that  he  should,  there¬ 
fore,  be  disqualified  and  another  Judge  designated  to  try 
the  said  cause. 

The  reason  why  this  affidavit  was  not  filed  ten  days  be¬ 
fore  the  beginning  of  the  term  of  this  Court,  as  required 
by  statute,  is  that  the  actions  and  matters  therein  set  forth 
did  not  come  to  the  attention  of  your  deponent  until  after 
the  term  of  Court  had  commenced,  to-wit:  January  15, 
1942  and  January  19,  1942. 

Your  deponent  further  states  that  this  motion  is  not 
made  for  vexation  and  delay  but  that  justice  may  be  done 
and  because  your  deponent  believes  the  facts  here- 
75  in  stated  to  be  true.  And  further  deponent  saveth 
not. 

WILLIAM  POWER  MALONEY, 

Special  Assistant  to  the  Attorney  General. 
Subscribed  and  sworn  to  before  me  this 

19th  day  of  January,  1942,  A.  D. 


Notary  Public  in  and  for  the 
District  of  Columbia. 
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Certificate  of  Counsel  of  Record  for  Plaintiff. 

William  Power  Maloney,  Special  Assistant  to  the  At¬ 
torney  General,  counsel  of  record  for  the  plaintiff,  the 
United  States  of  America,  in  the  above  case,  hereby  cer¬ 
tifies  that  he  is  such  counsel  of  record  for  the  plaintiff  in 
the  above-entitled  cause  and  that  this  application  is  made 
in  good  faith. 

WILLIAM  POWER  MALONEY, 

Special  Assistant  to  the  Attorney  General 
and  Counsel  of  Record  for  the  Plaintiff . 

January  19, 1942. 

Service  of  a  copy  of  the  above  affidavit  is  this  day  duly 
acknowledged. 


Attorney  of  Record  for  Defendant. 
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76  Defendant’s  Exhibit  52. 

GEORGE  SYLVESTER  VIERECK 
305  Riverside  Drive 
New  York 

September  20,  1939 

CABLE-ADDRESS 

Viereck -New  York 
September  11th,  1939. 

Received 

Department  of  State 
1939  Sep  12  AM  11:43 
Division  of 

Communications  and  Records 

(Division  of  Controls 

SEP  12  1939 
ack  9-16-39 
L  H  P/M  J  Y 

i  Department  of  State) 

Hon.  Cordell  Hull, 

Secretary  of  State, 

Washington,  D.  C. 

Dear  Sir: 

Under  the  new  law  I  wish  to  announce  to  you  that  I  have 
made  a  contract  with  the  Munchner  Neuesten  Naelirichten, 
Munich,  to  act  as  their  correspondent  in  the  United  States. 
This  contract  was  made  after  long  negotiations  on  July 
20th,  1939,  at  Munich.  I  take  the  liberty  of  enclosing  a  copy 
of  the  contract  herewith. 

As  you  will  notice  the  contract  contains  a  clause  for  its 
cancellation,  if  it  should  be  impossible  to  transmit  exchange 
fronf  Germany.  It  would,  of  course  be  cancelled  automa¬ 
tically,  as  far  as  I  am  concerned,  in  the  unhappy  case  of  a 


TELEPHONE 

ACademy  2-7030 
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rupture  of  relations  between  the  United  States  and  Ger¬ 
many. 

Sincerely  yours, 

GEORGE  SYLVESTER  VIERECK. 

Filed  Sept.  20,  1939 
Trans  Atlantic 
Bureau 
Sep.  13,  1939 

GSV  :FG. 

Enel. 
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September  20  1939 

In  reply  refer  to 
Co  800.01B11  Registration/521 

My  dear  Mr.  Viereck: 

The  receipt  is  acknowledged  of  your  letter  of  Septem¬ 
ber  11,  1939,  informing  the  Department  of  the  provisions 
of  a  contract  recently  concluded  between  you  and  Munchner 
Neuesten  Xachrichten,  Munich,  under  which  you  under¬ 
take  to  become  the  correspondent  of  this  newspaper  in  the 
United  States. 

In  this  connection,  it  is  recalled  that  in  the  course  of  a 
visit  to  the  Department  on  March  13,  1939,  you  indicated 
that  you  intended  to  continue  writing  for  publication  in 
this  country  whether  or  not  you  undertook  to  write  for  a 
foreign  newspaper.  Should  this  be  the  case,  it  would  ap¬ 
pear  that,  by  reason  of  the  agency  relationship  described 
in  your  letter  under  acknowledgment,  you  are  subject  to 
the  requirement  of  registration  under  the  provisions  of  sec¬ 
tion  2  of  the  Act  of  June  8,  1938,  as  amended,  requiring 
the  registration  of  agents  of  foreign  principals.  These 
provisions  of  law  and  regulations 
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promulgated 

Mr.  George  Sylvester  Viereck, 

305  Riverside  Drive, 

New  York,  New  York. 

78  promulgated  thereunder  are  set  forth  under  Part 
I  of  the  enclosed  pamphlet,  Agents  of  Foreign  Prin¬ 
cipals  and  of  Foreign  Governments . 

I  am  enclosing  blank  forms  for  your  use  in  executing  a 
Registration  Statement  and  submitting  it  to  me  for  filing 
in  accordance  with  the  provisions  of  law  referred  to  above. 

Sincerely  yours, 

For  the  Secretary  of  State: 
CHARLES  W.  YOST, 

Assistant  Chief ,  Division  of  Controls 
Cr 

Sep  18  1939 
Sep  19  1939 
Sep  20  1939 

Enclosure : 

Pamphlet. 

Two  Registration  Statement 
forms. 

A  true  copy  of  the  signed  original 

Co :  LHP : 

MJY 

9-16-39 
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September  30  1939 

In  reply  refer  to 
Co  800.01B11  Registration — 

Viereck,  George  Sylvester/8 

My  dear  Mr.  Viereck: 

The  receipt  is  acknowledged  of  your  letter  of  Septem¬ 
ber  23, 1939,  submitting  with  reference  to  the  Department’s 
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letter  of  September  20,  your  Registration  Statement  for 
tiling  pursuant  to  the  terms  of  the  Act  of  June  8,  1938,  as 
amended. 

Your  Registration  Statement  has  been  accepted  and  filed 
under  the  number  367  and  date  September  26,  1939.  With 
reference,  however,  to  the  copy  of  the  contract  in  German 
submitted  with  your  Registration  Statement,  I  invite  your 
attention  to  the  fact  that  under  the  regulations,  Registra¬ 
tion  Statements  and  their  accompaniments  must  be  sub¬ 
mitted  in  English  and  if  in  a  foreign  language,  be  ac¬ 
companied  by  an  English  translation  thereof.  I  should 
appreciate  it,  therefore,  if  at  your  earliest 

convenience, 

Mr.  George  Sylvester  Viereck, 

305  Riverside  Drive, 

New  York,  New  York. 

80  convenience,  you  would  furnish  me  an  English  trans¬ 
lation  of  the  document  in  question  in  order  that  it 
may  be  filed  with  your  Registration  Statement  in  accordance 
with  the  regulations. 

In  reply  to  the  inquiry  contained  in  the  final  paragraph 
of  your  letter,  I  suggest  that  if  and  when  the  proposed 
agreement  is  consummated,  you  furnish  the  Department 
a  copy  thereof  for  its  consideration  in  determining  whether 
or  not  it  should  be  filed  with  your  Registration  Statement 
pursuant  to  the  provisions  of  the  Act  of  June  8,  1938,  as 
amended. 

Sincerely  yours, 

For  the  Secretary  of  State: 

CHARLES  W.  YOST, 

Assistant  Chief ,  Division  of  Controls 

CR.  Sep  29  1939  PM  Cl  A  true  copy  of  the 

Sep  30 1939  #2  MSC  Signed  original 

J.  A.  G.  G.  M.  S— A-M 

Co :  LHP  :M JY 
9-26-39—9-28-39 
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October  9  1939 

In  reply  refer  to 
Co  800.01B11  Registration — 

Viereck,  George  Sylvester/10 

My  dear  Mr.  Viereck: 

I  acknowledge  the  receipt  of  your  letter  of  October  2, 
1939,  and  have  to  inform  you  that  the  English  translation 
of  your  contract  with  the  Chief  Editorial  Department  of 
the  Munchner  Xeueste  Nachrichten,  Munich,  has  been  filed 
with  your  Registration  Statement  submitted  pursuant  to 
the  Act  of  June  8, 1938,  as  amended,  requiring  the  registra¬ 
tion  of  agents  of  foreign  principals. 

I  note  that  if  and  when  the  proposed  contract  described 
in  your  letter  of  September  23  is  consummated,  you  will 
furnish  the  Department  a  copy  thereof  in  accordance  with 
its  suggestion. 

Sincerely  yours, 

For  the  Secretary  of  State: 
CHARLES  \Y\  YOST, 

Assistant  Chief,  Division  of  Controls 


Mr.  George  Sylvester  Viereck, 


305  Riverside  Drive, 
New  York,  New  York. 

CR  Oct  6  1939  PM 
Oct  9  1939  PM 
Co :  LHP  :M  J  Y 
10-3-39 


GHP  A  true  Copy 

Cl  of  the  signed 

A-M  original 


83 


82  Defendant’s  Exhibit  63. 

GEORGE  SYLVESTER  VIERECK 
305  Riverside  Drive 
New  York 
RECEIVED 

DEPARTMENT  OF  STATE 

TELEPHONE  CABLE  ADDRESS 

ACademy  2-7030  Viereck-New  York 

October  12  1930 
1939  OCT  12  PM  3  54 

October  7th,  1939. 

Division  of 
Communications 
and  Records 
(Division  of  Controls 
OCT  10  1939 
Ack.  10-10-39 
L  H  P/M  J  Y 
Department  of  State) 

Mr.  Charles  W.  Yost, 

Division  of  Controls, 

Department  of  State, 

WASHINGTON,  D.  C. 

Ref.  Co  800.01B11-Registration 
VIERECK,  George  Sylvester. 

Dear  Mr.  Yost: 

In  accordance  with  your  kind  suggestion,  I  herewith  en¬ 
close  a  copy  of  my  agreement  with  the  German  Library  of 
Information.  I  did  not  receive  the  letter  with  the  approval 
until  today.  I  do  not  act  as  a  Public  Relations  Counsel,  as 
a  press  agent,  or  as  a  “servant”.  I  do  not  edit  the  publica¬ 
tion.  I  do  not  determine  its  policy.  My  job  is  merely  that 
of  a  rewrite  man  on  a  newspaper.  I  revise  material  given 
to  me  and  lick  it  into  shape  from  the  point  of  style  and 
journalism. 

Under  those  circumstances  it  seems  to  me  that  in  ac¬ 
cordance  with  your  own  decisions,  there  is  no  necessity  for 
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registering  this  contract  and  making  it  a  matter  of  public 
record. 

This  letter  is  for  your  information  and  not  for  the  files 
of  the  State  Department.  However,  I  shall  of  course  be 
guided  by  your  advice  in  the  matter. 

Thanking  you  for  your  various  courtesies,  I  am 

Sincerely  yours, 

GEORGE  SYLVESTER  VIERECK 

GSV  :FG. 

Enel. 
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October  12  1939 

In  reply  refer  to 
Co  800.01B11  Registration — 

Viereck,  George  Sylvester/12 

My  dear  Mr.  Viereck: 

I  acknowledge  the  receipt  of  your  letter  of  October  7, 
1939,  submitting  for  consideration,  in  accordance  with  the 
Department’s  suggestion,  a  copy  of  a  contract  recently  en¬ 
tered  into  between  you  and  the  German  Library  of  Informa¬ 
tion.  I  have  carefully  considered  the  contents  of  your  let¬ 
ter  and  of  the  enclosure  thereto,  and  am  of  the  opinion  that 
the  contract  describes  activities  of  a  character  definitely 
within  the  purview  of  the  Act  of  June  8, 1938,  as  amended. 
A  copy  thereof  has  accordingly  been  filed  with  your  Regis¬ 
tration  Statement  submitted  pursuant  to  the  legislation 
referred  to  above.  In  accordance  with  your  request,  how¬ 
ever,  your  letter  is  being  withheld  from  the  public  files  of 
the  Department. 

I 

Mr.  George  Sylvester  Viereck, 

305  Riverside  Drive, 

New  York,  New  York. 
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84  I  may  add  that  the  above  informal  opinion  is  ex¬ 
pressed  merely  as  a  courtesy  to  you.  The  Depart¬ 
ment  does  not  rule  officially  on  such  matters. 

Sincerely  yours, 

For  the  Secretary  of  State: 
CHARLES  W.  YOST, 

Assistant  Chief ,  Division  of  Controls 
CR 

Oct  12  1939  A  true  copy  of 

J.  C.  G.  Eu  A-M  the  signed 

Co  :LHP  :MJY  f.wv.  original 

10-10-39 
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GEORGE  SYLVESTER  VIERECK 
305  Riverside  Drive 
New  York 


TELEPHONE 

ACademy  2-7030 


CABLE  ADDRESS 

Viereck-New  York 
October  13th,  1939. 


/16 

(Division  of  Controls 
OCT  18  1939 
Ack.  10-18-39 
J  E  P/M  J  Y 
Department  of  State) 
OCT  20  1939 
Division  of 

Communications  and  Records 


Mr.  Charles  W.  Yost, 

Division  of  Controls, 

Department  of  State, 

Washington,  D.  C. 

Ref.  Co  S00.01B11  Registration 
VIERECK,  George  Sylvester. 


Dear  Mr.  Yost: 

Thanks  for  your  kind  note  of  Oct.  12th.  Is  there  anything 
else  I  must  do  in  the  matter?  Must  I  report  automatically 


sc 


every  six  months  on  the  contracts  in  question,  or  will  I 
receive  a  reminder? 


GSV:FG. 


Sincerely  yours, 

G.  S.  VIERECK 


86  Defendant’s  Exhibit  66. 

October  20  1939 

In  reply  refer  to 
Co  800.01B11  Registration — 

Viereck,  George  Sylvester/17 

My  dear  Mr.  Viereck: 

i  The  receipt  is  acknowledged  of  your  letter  of  October 
13,  1939,  with  reference  to  your  obligations  under  the  Act 
of  June  8,  1938,  as  amended,  requiring  the  registration  of 
agents  of  foreign  principals. 

In  reply  to  your  inquiry,  I  have  to  inform  you  that  you 
are  correct  in  your  understanding  that  Supplemental  Regis¬ 
tration  Statements  are  required  to  be  filed  every  six  months 
by  registrants  under  the  provisions  of  law  referred  to 
above.  Moreover,  blank  forms  will  be  sent  to  you  prior  to 
each  date  upon  which  another  statement  should  be  sub¬ 
mitted. 

Sincerely  yours, 

For  the  Secretary  of  State: 

,  EDGAR  P.  ALLEN, 

Acting  Assistant  Chief,  Division  of 
Controls 

CR 
Oct  19 
1939 
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Mr.  George  Sylvester  Viereck, 
305  Riverside  Drive, 

New  York,  New  York. 

Co :  JEP  :M  JY 
10-18-39 


(A  true  copy  of 
the  signed 
original) 
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May  3,  1941 

In  reply  refer  to 

Co  800.01  Bll  Registration —  39 

Viereck,  George  Sylvester 

Cohalan  &  Morosini, 

170  Broadway, 

New  York,  New  York. 

Sirs : 

The  receipt  is  acknowledged  of  your  letter  of  April  24, 
1941  with  which  was  enclosed  a  Supplemental  Registration 
Statement  executed  by  George  Sylvester  Viereck,  submitted 
pursuant  to  the  terms  of  section  3  of  the  Act  of  June  8, 
1938,  as  amended,  requiring  the  registration  of  agents  of 
foreign  principals.  This  Supplemental  Registration  State¬ 
ment  has  been  filed  with  Mr.  Viereck ’s  initial,  Registration 
Statement,  bearing  the  number  367  and  date  September 
26, 1939. 

Your  statement  that  this  Supplemental  Registration 
Statement  is  intended  to  cover  all  of  Mr.  Viereck ’s  ac¬ 
tivities  on  behalf  of  all  foreign  principals  has  been  noted. 
This  will  confirm  your  understanding  that  it  will  not  be 
necessary  for  Mr.  Viereck  to  file  a  separate 

Supplemental 

88  Supplemental  Registration  Statement  in  connec¬ 
tion  with  his  activities  on  behalf  of  Dr.  Giselher 

Wirsing  and  Verlag  Knorr  &  Hirth  in  view  of  the  fact  that 
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this  foreign  principal  has  been  included  in  his  Registra¬ 
tion  Statement  by  virtue  of  the  submission  of  a  Supple¬ 
mental  Registration  Statement  filed  March  17,  1941. 

In  order  that  the  information  set  forth  in  your  letter  in 
regard  to  certain  monies  received  by  Mr.  Yiereck  from  the 
German  Library  of  Information  may  be  made  of  public 
record,  a  copy  of  your  letter  has  been  filed  with  and  as  a 
part  of  Mr.  Viereck’s  Registration  Statement. 

Very  truly  yours, 

For  the  Secretary  of  State: 
ELDRED  D.  KUPPINGER, 
Acting  Assistant  Chief ,  Division 
of  Controls 

Eu  FC 

A  true  copy  of 
the  signed 
original 
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July  16,  1941 

In  reply  refer  to 
Co 

Mv  dear  Mr.  Viereck: 

m 

The  receipt  is  acknowledged  of  your  letter  of  July  9, 1941 
in  which  you  state  with  reference  to  your  registration  pur¬ 
suant  to  the  terms  of  the  Act  of  June  8,  1938,  as  amended, 
requiring  the  registration  of  agents  of  foreign  principals, 
that  your  agreement  with  the  German  Library  of  Informa¬ 
tion  has  been  cancelled  and  your  association  therewith  has 


CR 

Mav  2,  1941 
Co':EDK:  M  J  Y 
4/29 
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terminated.  Enclosed  with  your  letter  were  copies  of 
agreements  with  the  Library  in  regard  to  certain  payments 
which  have  been  made  by  it  to  you. 

In  accordance  with  what  are  understood  to  be  your 
wishes,  copies  of  the  agreements  referred  to  above  have 
been  placed  on  public  record  as  a  part  of  your  Registration 
Statement. 

Sincerely  yours, 

For  the  Secretary  of  State: 
ELDRED  D.  KUPPINGER, 
Acting  Assistant  Chief ,  Division 
of  Controls 
OC 

Jul  16  1941 

Mr.  George  Sylvester  Viereck, 

305  Riverside  Drive, 

New'  York,  New  York.  Eu  F  C 

A  true  copy  of  the 
signed  original 

Co  :EDIv  :M  JY 
7/12/41 
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90  Defendant’s  Exhibit  84. 

GEORGE  SYLVESTER  VIERECK 
•  305  Riverside  Drive 

New  York 

TELEPHONE  CABLE  ADDRESS 

ACademy  2-7030  Viereck-New  York 

September  19,  1941 

September  8tk,  1941. 

'  (Division  of  Controls 

EDK 

SEP  9  1941 
Ack.  9-11-41 
EDK/MJY 

Department  of  State) 

Department  of  State, 

Division  of  Controls, 

Washington,  D.  C. 

Re:  CO  800.01B11 

Reg.  Statement — Viereck,  George  Sylvester 

Dear  Sirs: 

This  is  to  advise  you  that  I  have  terminated  my  agency 
with  the  Munchner  Neuste  Nachrichten  of  Munich,  Ger¬ 
many.  Will  you  be  good  enough  to  make  the  proper  nota¬ 
tion  on  my  registration  statement. 

In  the  last  supplemental  registration  statement  filed  by 
me  on  April  24,  1941,  which  statement  covered  the  period 
from  September  25,  1940  to  March  25,  1941, 1  informed  the 
Department  of  State  of  the  amounts  received  by  me  from 
the  Munchner  Neuste  Nachrichten  as  their  correspondent. 
Since  that  time,  I  have  not  received  any  additional  com¬ 
pensation  or  emolument  from  the  said  newspaper. 

I  would  appreciate  an  acknowledgement  from  you  to  the 
effect  that  this  letter  has  been  filed  with  my  registration 
statement. 

Very  truly  yours, 

GEORGE  SYLVESTER  VIERECK. 
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In  reply  refer  to 
Co 


Defendant’s  Exhibit  85. 

September  19,  1941 


Mv  dear  Mr.  Viereck: 

•> 

Tlie  receipt  is  acknowledged  of  your  letter  of  September 
8,  1941  in  which  you  state,  with  reference  to  your  registra 
tion  pursuant  to  the  terms  of  the  Act  of  June  8,  1938,  as 
amended,  requiring  the  registration  of  agents  of  foreign 
principals,  that  you  have  terminated  your  agency  with  the 
Munchner  Xeuste  Xachrichten  of  Munich,  Germany.  In 
accordance  with  your  request,  your  letter  has  been  filed 
with  your  Registration  Statement. 

Sincerely  yours, 

For  the  Secretary  of  State: 
ELDRED  D.  KUPPINGER 
Acting  Assistant  Chief ,  Division 
of  Controls 

Mr.  George  Sylvester  Viereck, 

305  Riverside  Drive, 

New  York,  New  York. 

Co:EDK:MJY 
9/11 
CR 

Sep  12 
1941 
PM 
Sep  17 
1941  PM 

Sep  18  1941  PM  Eu 


FC 

A  true  copy  of  the 
signed  original 
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EXCERPTS  FROM  THE  TRANSCRIPT  OF  PROCEED¬ 
INGS  BEFORE  THE  TRIAL  COURT. 

L 

General  Charge  to  the  Jury  and  Appellant’s  Objections 

Thereto. 

Note:  The  pagination  refers  to  the  pagination  of  the 
reporter’s  transcript  of  proceedings. 

1570  The  Court:  Ladies  and  gentlemen  of  the  jury,  in 
the  consideration  of  the  indictment  and  of  the  several 

counts  thereof,  we  are  concerned  with  an  Act  of  Congress 
commonly  known  as  the  “McCormick  Act.”  It  may  be 
helpful  for  the  jury  for  me  to  make  brief  reference  to  the 
legislative  history  of  that  Act,  the  Act  which  is  here  in¬ 
volved. 

The  House  of  Representatives  in  the  73rd  Congress 
passed  a  House  Resolution  which  has  pertinence  here: 

“Resolved:  That  the  Speaker  of  the  House  of  Repre¬ 
sentatives  be  and  is  hereby  authorized  to  appoint  a  special 
committee  to  be  composed  of  seven  members  for  the  purpose 
of  conducting  an  investigation  of ; 

i  1.  The  extent,  character  and  object  of  Nazi  propaganda 
activities  in  the  United  States. 

2.  The  diffusion  within  the  United  States  of  subversive 
propaganda  that  is  instigated  from  foreign  countries  and 
attacks  the  principles  of  the  form  of  Government  as  guar¬ 
anteed  by  our  Constitution.  And, 

!  3.  All  other  questions  in  relation  thereto  that  would  aid 
Congress  in  any  necessary  remedial  legislation.” 

The  special  committee  appointed  by  the  Speaker  of  the 
House  of  Representatives,  by  name  known  as  the  “McCor¬ 
mick  Committee” — the  committee  taking  the  name  of  its 
chairman — after  extensive  hearings  which  are  report- 

1571  ed  in  many  pages  of  testimony  before  the  McCormick 
Committee,  that  committee  after  investigating  over 
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nine  months  in  its  final  report  dated  February  15,  1935, 
found  that  this  country,  “has  been  flooded  with  propaganda 
material  and  that  such  propaganda  literature  from  various 
alien  organizations  outside  of  the  United  States  which  were 
engaged  in  un-American  propaganda  activity  in  an  effort 
to  gain  adherence  and  to  influence  the  political  opinions  of 
many  of  our  people,  and  also  to  influence,  if  necessary  and 
possible  our  Government  policies.” 

It  further  found  that  all  kinds  of  efforts  and  influences 
short  of  violence  and  force  were  used  bv  foreign  Govern- 
ments  and  their  various  agencies  to  obtain  their  desired 
objective,  which  was  to  consolidate  persons  into  one  group 
subject  to  dictation  from  abroad,  in  distinct  violation  of 
every  known  American  principle. 

Furthermore,  according  to  the  McCormick  Committee 
this  foreign  political  propaganda  was  not  directed  merely 
at  adults,  but  also  at  children  who  were  taught  to  believe 
that  the  principles  of  Government  taught  by  the  foreign 
dictators  were  superior  to  the  principles  of  our  Govern¬ 
ment. 

Moreover,  the  committee  found  that  American  firms  and 
American  citizens  as  individuals,  sold  their  services  for  ex¬ 
press  propaganda  purposes  making  their  contacts  with  and 
accepting  compensation  from  business  firms. 

The  McCormick  Act  with  which  we  are  now  con- 
1572  cerned  was  the  result  of  the  public  hearing  and  the 
recommendations  of  the  McCormick  Committee,  and 
was  designed  to  remedy  some  of  the  ills  which  that  commit¬ 
tee  had  reported  to  the  House  of  Representatives. 

The  purpose  of  the  legislation  was  to  require  unknown 
agencies  who  are  in  the  United  States  for  propaganda  pur¬ 
poses  to  register  with  the  Secretary  of  State.  It  was  in¬ 
tended  that  the  legislation  should  relate  to  political  propa¬ 
ganda,  to  persons  who  were  engaged  by  a  foreign  company, 
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foreign  agents  or  connected  with  a  foreign  government  en¬ 
gaged  in  political  propaganda,  and  to  those  who  are  engaged 
in  propaganda  in  this  country  connected  with  some  partic¬ 
ular  country  or  political  party  of  a  country,  or  some  firm, 
some  group  of  business  of  the  particular  country  who  is  us¬ 
ing  this  as  a  means  for  that  particular  country  or  political 
party  to  hide  its  identity. 

I  The  committee  maintained  that  the  Congress  and  the  peo¬ 
ple  of  the  United  States  are  entitled  to  have  notice  of  any 
person  who  is  in  the  United  States  or  who  employs  any  per¬ 
son  for  the  purpose  of  disseminating  political  propaganda 
in  the  United  States. 

The  committee  sought  through  its  Bill  to  determine 
through  the  instrumentality  of  registration  with  the  Sec¬ 
retary  of  State,  those  activities  of  persons  who  are  engaged 
by  a  foreign  government  directly  or  indirectly,  to  ad- 
1573  vise  them  on  what  methods  or  what  is  the  best  meth¬ 
od  to  employ  public  propaganda ;  or  who  are  engaged 
for  the  purpose  of  disseminating  political  propaganda  in 
the  United  States. 

I  It  was  the  purpose  of  Congress  to  bring  out  in  the  open 
information  as  to  who  is  disseminating  political  propaganda 
in  the  United  States,  the  purposes  of  such  propaganda  in¬ 
formation  which  the  Congress  thought  the  American  public 
is  entitled  to  have. 

!  The  Bill  as  enacted  into  law  was  designed  to  accomplish 
the  ends  and  aims  of  the  McCormick  Committee. 

You  are  now  told  as  a  matter  of  law  that  through  the  pas¬ 
sage  of  the  McCormick  Act  the  Congress  sought  to  force 
propagandist  agents  representing  foreign  principals  to 
come  out  in  the  open  in  their  activity ;  to  make  known  to  the 
American  public  those  who  are  so  engaged  in  this  country 
by  foreign  agencies,  to  spread  doctrines  alien  to  our  Demo¬ 
cratic  form  of  Government;  to  make  known  to  the  American 


public  the  sources  of  any  such  efforts;  the  sources  that  pro¬ 
mote  and  pay  for  the  spreading  of  such  foreign  propaganda, 
and  to  label  the  sources  of  such  propaganda;  to  publicize 
the  nature  of  a  subversive  or  other  similar  activity  of  such 
foreign  propaganda ;  to  deter  the  spread  of  such  pernicious 
propaganda  by  the  spotlight  of  publicity  resulting 

1574  from  the  registration  with  the  Secretary  of  State. 

In  seeking  to  attain  these  ends  it  was  the  intent 
of  Congress,  therefore,  that  the  following  persons  should  be 
required  to  register  with  the  State  department  and  to  sup¬ 
ply  information  about  their  political  propaganda  activities, 
their  employers  and  the  terms  of  their  contract.  All  per¬ 
sons  who  are  in  the  United  States  for  political  propaganda 
purposes;  aliens  coming  to  or  in  the  United  States  for 
propaganda  purposes  of  a  political  nature;  American  citi¬ 
zens  who  accept  foreign  political  propaganda  employment. 

You  are  further  told  as  a  matter  of  law  that  the  terms 
“Foreign  Political  Propaganda,  propaganda  purposes  of  a 
political  nature  and  political  propaganda,  mean  propaganda 
aimed  toward  establishing  in  the  United  States  a  foreign 
system  of  Government,  group  action  of  a  nature  foreign  to 
our  institutions  of  Government;  propaganda  for  the  pur¬ 
pose  of  influencing  American  public  opinion  on  a  political 
question. 

Furthermore,  propaganda  and  foreign  propaganda  are 
implicitly  defined  as  spreading  doctrines  alien  to  our  Demo¬ 
cratic  form  of  Government;  spreading  by  word  of  mouth 
or  by  the  written  words  the  idealogy,  the  principles  and  the 
practices  of  other  forms  of  Government  and  the  things  for 
which  they  stand,  arbitrarily  aiming  to  inculcate  per¬ 
sons  in  the  United  States  with  those  principles  and 

1575  teachings  which  seek  to  foster  un-American  activity; 
to  influence  the  external  and  internal  policies  of  this 

country  and  to  violate  the  letter  and  the  spirit  of  the  Inter- 
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national  Law,  as  well  as  the  Democratic  basis  of  our  own 
American  Institution  of  Government. 

i  Accordingly,  it  is  clearly  apparent  from  the  foregoing 
legislative  history  what  types  of  activity  the  Congress  in¬ 
tended  should  be  made  public  information  through  the  me¬ 
dium  of  registration. 

*  •  •  •  * 

Objection  was  made  to  this  part  of  the  charge  as  fol¬ 
lows: 

1613  Mr.  McGuire:  Your  Honor,  I  should  like  to  have 
noted  for  the  record  that  defendant  notes  an  excep¬ 
tion  to  that  part  of  the  Court’s  charge  which  concerns  leg¬ 
islative  history  of  the  Act  of  June  8,  1938,  and  to  the  state¬ 
ment  of  such  legislative  history  and  report  of  the  commit¬ 
tee  as  an  expression  of  the  intent  of  the  said  Act  of  June 
8,  1938,  as  to  the  purpose  of  the  Act  to  require  a  full  dis¬ 
closure  to  the  American  people  of  the  activities  of  the 

agents  of  foreign  principals. 

1614  Our  objection  to  that  part  of  your  Honor’s  charge 
being  based  upon  the  fact  that  in  a  criminal  case  the 

intent  of  the  Congress  must  be  found  within  the  four  cor¬ 
ners  of  the  statute  itself. 

The  Court:  Well,  that  may  go  to  all  the  matter  which  I 
stated  on  that  point. 


n. 

Appellant’s  Offer  of  Prayer  No.  19  Which  Was  Denied 

With  Exceptions  Thereto. 

The  appellant  offered  prayer  No.  19  as  follows: 
i  “The  jury  is  instructed  that  the  law  requiring  the  regis¬ 
tration  of  agents  for  foreign  principals  committed  its  ad¬ 
ministration  to  the  Secretary  of  State  and  both  authorized 
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and  directed  that  official  to  prescribe  such  rules,  regula¬ 
tions  and  forms  as  were  necessarv  to  carry  out  the  terms  of 
the  said  Act  for  the  registration  of  agents  for  foreign  prin¬ 
cipals.  The  Secretary  of  State  did  prescribe  regulations 
and  a  form  for  such  registration  of  agents  for  foreign  prin¬ 
cipals  and  a  form  for  the  supplemental  registration  of  such 
agents  for  foreign  principals.  This  supplemental  regis¬ 
tration  form  was  required  to  be  filled  in  with  the  informa¬ 
tion  requested  therein  and  filed  with  the  Secretary  of  State 
within  thirty  days  after  the  expiration  of  each  six-months 
period  following  the  date  of  the  filing  of  the  original  reg¬ 
istration  form  filled  out  with  the  information  requested  in 
the  original  registration  form. 

“Both  the  original  registration  form  and  the  supplemen¬ 
tal  registration  form  had  nineteen  questions  or  statements 
for  information,  and  these  nineteen  statements  or  requests 
for  information  were  identical  on  the  two  forms;  that  is, 
on  the  original  registration  form  and  on  the  supplemental 
registration  form.  The  supplemental  form  further  provid¬ 
ed  at  the  top  thereof  on  the  first  page  that,  with  the  excep¬ 
tion  of  Question  One,  if  the  information  or  answer  to  be 
furnished  under  the  supplemental  form  was  identical  with 
the  information  theretofore  furnished  on  the  original  regis¬ 
tration  form,  the  registrant  could  use  the  word  ‘same’  as 
to  the  particular  statement  or  information  required  on  the 
supplemental  form. 

“The  defendant  executed  and  seasonably  filed  both  the 

« 

original  registration  forms  and  the  supplemental  registra¬ 
tion  forms,  and  there  is  no  charge  in  the  three  counts  of  the 
indictment  concerning  any  failure  of  the  defendant  to  prop¬ 
erly  furnish  the  information  requested  on  the  two  original 
forms  which  he  used  for  his  first  registrations  under  the 
law.  The  three  counts  of  the  indictment  charge  that  the  de¬ 
fendant  failed  to  properly  answer  Question  or  Requirement 
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No.  11  even  on  each  of  llie  three  supplemental  forms.  The 
indictment  in  its  three  counts  makes  no  charges  that  the  de¬ 
fendant  failed  to  properly  answer  any  of  the  other  eighteen 
questions  stated  on  the  three  registration  forms. 

“The  jury  is  further  instructed  that  this  Question  or  Re¬ 
quirement  No.  11  on  the  supplemental  registration  forms 
required  the  defendant  to  make  a  ‘comprehensive  statement 
of  the  nature  of  the  business  of  the  registrant."  If  you  find 
from  all  of  the  evidence  that  the  defendant  did  not  wilfully 
fail  to  make  a  comprehensive  statement  of  the  nature  of  his 
business  for  his  foreign  principals,  you  should  find  him  not 
guilty.  On  the  other  hand,  if  you  find  beyond  a  reasonable 
doubt  that  the  defendant  wilfully  failed  to  make  such  a  com¬ 
prehensive  statement  of  the  nature  of  his  business  for  either 
of  his  foreign  principals  as  charged  in  any  one  or  all  of 
Counts  2,  3  and  5  of  the  indictment,  you  should  find  him 
guilty.” 

1549  This  prayer  was  denied  and  an  exception  granted. 
There  was  discussion  of  this  prayer  with  the  Court 
when  it  was  offered,  as  follows: 
lq31  “The  Court:  Mr.  Hickey,  you  have  read  the  sug- 
1532  gested  prayer,  defendant’s  prayer  Xo.  19? 

“Mr.  Hickey:  Yes,  your  Honor,  and  I  have  two  ob¬ 
jections  to  it. 

“With  respect  to  the  next  to  the  last  paragraph  commenc¬ 
ing: 

‘The  defendant  executed  and  seasonably  filed  both  the 
original  registration  forms  and  the  supplemental  registra¬ 
tion  forms:’  It  states  that,  ‘there  is  no  charge  in  the  three 
counts  of  the  indictment  concerning  any  failure  of  the  de¬ 
fendant  to  properly  furnish  the  information  requested  on 
the  two  original  forms  which  he  used  for  his  first  registra¬ 
tions  under  the  law.’ 
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“I  see  no  reason  for  the  inclusion  of  that  phrase  at  all. 
It  does  not  constitute  a  charge  in  the  indictment.  It  should 
not  be  included.  Otherwise,  it  gives  the  inference  in  con¬ 
nection  with  the  preceding  portions  that  the  use  of  the  word 
‘same’  is  proper  and  there  is  no  charge  concerning  what 
was  said  in  the  original  statement. 

“I  think  the  inference  would  be  misleading  if  the  charge 
were  given  as  written  here. 

“My  second  objection  to  it  is  the  concluding  statement  of 
the  requested  charge  that,  ‘If  you  find  beyond  a  reasonable 
doubt  that  the  defendant  willfullv  failed  to  make  such  a  com- 
prehensive  statement  of  the  nature  of  his  business  for  either 
of  his  foreign  principals.’ 

“Now,  vour  Honor  has  alreadv  ruled  that  if  he  fail- 
1533  ed  to  make  a  comprehensive  statement  of  the  nature 
of  his  business  either  on  behalf  of  his  principals  or 
on  his  own  behalf,  that  is  sufficient;  and  to  give  this  charge 
would  be  to  contradict  charge  No.  G  which  has  alreadv  been 
granted  by  your  Honor. 

“The  Court:  Would  you  like  to  be  heard  on  that? 

“Mr.  Cohalan:  I  -would,  if  your  Honor  please.  Coun¬ 
sel  for  the  defendant  believes,  your  Honor,  it  is  tremendous¬ 
ly  important,  so  far  as  the  defendant  is  concerned,  that  the 
jury  be  instructed  by  the  Court  as  to  what  precisely  the 
charge  against  this  defendant  is. 

“It  is  charged  in  the  indictment  that  the  defendant  un¬ 
dertook  certain  activities.  It  is  charged  in  the  indictment 
that  he  failed  to  disclose  those  activities,  but  it  is  further 
limited  in  the  indictment  to  the  answer  which  the  defend¬ 
ant  gave  to  the  requirement  in  paragraph  11  of  the  Regis¬ 
tration  Statement. 

“We  believe,  in  fact,  we  insist  that  the  answers  or  that  the 
information  given  by  the  defense  in  answer  to  that  question 
must  be  vie-wed  in  the  light  of  the  requirement  asked  of  him 
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in  that  question,  and  in  view  of  that,  and  in  view  of  the  fact 
that  the  question  was  prepared  by  the  authority  of  the  Unit¬ 
ed  States,  which  had  the  authorization  to  construct  ques¬ 
tions  to  elicit  information,  we  think  it  is  very  impor- 

1534  tant  that  your  Honor  point  out  to  the  jury  exactly 
what  the  information  was  that  was  sought  on  the 

questionnaire,  and  what  was  before  the  defendant  for  his 
answer  when  he  took  the  questionnaire  up. 

“So  far  as  the  last  paragraph  is  concerned  the  request  is 
here  important  in  so  far  as  it  goes  to  the  question  of  intent 
on  the  part  of  the  defendant,  and  we  ask  the  Court  in  spe¬ 
cific  language,  as  Mr.  Hickey  has  just  read,  that,  ‘if  you  find 
beyond  a  reasonable  doubt  that  the  defendant  willfully 
failed  to  make  such  a  comprehensive  statement  of  the  na¬ 
ture  of  his  business — ’ 

“That  was  the  query  addressed  to  the  registrant — ‘for 
either  of  his  foreign  principals:’ 

“Now,  in  each  of  these  registration  statements  your  Hon¬ 
or  will  recall  he  was  registered  for  a  foreign  principal.  The 
entire  registration  statement,  so  far  as  it  was  brought  to 
the  attention  of  the  defendant,  was  a  registration  state¬ 
ment  for  a  foreign  principal:  the  specific  name  ‘foreign 
principal’  in  each  of  the  statements. 

“It  seems  very  important  from  the  standpoint  of  intent 
that  the  purpose  of  the  registration  and  the  end  or  the  en¬ 
tity  which  was  coupled  with  the  registrant  in  the  registra¬ 
tion  statement,  should  be  also  taken  into  consideration  when 
each  of  the  details  asked  by  the  department  was  examined 

bv  the  defendant. 

* 

“We  believe  for  that  reason  that  the  charge  as 

1535  formulated  by  the  defense,  the  requested  charge  as 
formulated  bv  the  defense,  should  be  granted  bv  vour 

Honor. 
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“The  Court:  It  seems  to  the  Court  that  this  prayer 
raises  no  consideration  other  than  such  as  had  considera¬ 
tion  yesterday,  and  the  Court  has  taken  a  position  upon 
those  matters. 

“The  Court  does  think  that  by  the  offer  of  this  prayer 
the  defendant  makes  his  contentions  in  that  regard  in 
1535  better  form  for  the  record.  I  am  quite  willing  that 
he  should  have  a  complete  record  upon  his  inten¬ 
tions. 

“So,  the  prayer  is  considered  and  disallowed  and  you 
will  have  your  exception.” 


III. 

Allowance  by  the  Court  of  the  Government’s  Prayers  Nos. 

2A,  2  and  8  and  Appellant’s  Exceptions  Thereto. 

(a) 

Allowance  of  Government’s  Prayer  2 A. 

1476  “Then  there  was  handed  up  a  little  later  Govern¬ 
ment’s  prayer  No.  2- A  and  2-B.  2-A  reads  as  follows 
(reading) : 

“  ‘It  is  for  the  jury  to  determine  in  the  light  of  all  the 
circumstances  under  which  this  law  was  passed  and  par¬ 
ticularly  in  view  of  the  fact  that  its  avowed  purpose  is  to 
compel  full  disclosure  of  activities  of  foreign  propagandists 
whether  -when  defendant  stated  “author  and  journalist” 
in  response  to  Query  No.  11  he  willfully  intended  to  conceal 
from  the  Secretary  of  State  and  the  American  people  his 
activities  in  connection  with  Flanders  Hall,  the  so-called 
War  Debt  Committees,  the  mailing  under  congressional 
frank  of  large  quantities  of  reprints  of  so-called  non-inter¬ 
ventionist  material,  and  the  writing  of  all  or  part  of  certain 
speeches  for  Members  of  Congress,  and  to  that  end  willfully 
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omitted  to  include  these  activities  in  his  response  to  Query 
No.  11.’ 

“What  do  you  say  as  to  that  one? 

“Mr.  Cohalan:  Your  Honor,  I  have  some  objections  to 
this  charge.  In  the  first  place,  Your  Honor,  there  are  no 
circumstances  before  this  jury,  or  there  is  no  information 
or  testimony  before  this  jury,  as  to  the  light  of  the  circum¬ 
stances  under  which  this  law  was  passed,  and  there  is  no 
information  or  information  before  this  jury  as  to  the  ‘avow¬ 
ed’  purpose  of  the  law.  Nowhere  is  there  any  proof 
1477  that  the  avowed  purpose  of  the  law  is  to  compel  full 
disclosure  of  activities  of  foreign  propagandists. 

“I  further  object  to  the  recurrence  of  the  word  ‘activities’ 
in  connection  with  these  charges  made  against  the  defend¬ 
ant  on  the  ground  that  any  reference  thereto  in  relation  to 
this  charge  must,  perforce,  be  some  indication  by  the  Court 
as  a  matter  of  law  that  the  activities  referred  to  when  the 
charge  was  specifically  directed  to  subsection  11  of  the  sup¬ 
plemental  registration  statement,  in  someway  forms  a  con¬ 
nection  between  the  word  ‘activities’  and  the  word  ‘busi¬ 
ness,’  that  statement  in  that  subsection. 

“But  I  rely  principally  on  my  objection  for  the  grounds 
stated,  that  there  isn’t  any  testimony,  that  there  aren’t  any 
facts  in  the  light  of  the  circumstances  under  which  this  law 
was  passed,  there  isn’t  any  of  that  before  the  jury. 

“The  Court :  That  is  a  matter  of  law  that  the  Court  will 
have  to  indicate  to  the  jury  from  the  legislative  history  of 
the  Act.  It  seems  to  the  Court  necessary  that  that  should 
be  done  so  that  the  jury  will  know  what  kind  of  law  they 
are  dealing  with  here. 

“Mr.  Cohalan:  Then  Your  Honor  has  the  thought  of 
going  beyond  the  four  corners  of  the  statute  in  instructing 
the  jury  as  to  the  law? 
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“The  Court:  Yes,  I  expect  to  give  them  some  informa¬ 
tion  with  respect  to  the  congressional  action  and  the  pur¬ 
pose  as  expressed. 

1478  “Mr.  Cohalan:  Has  Your  Honor  the  further 
thought  of  stating  to  the  jury  anything  about  the 

avowed  purpose  of  the  law,  the  avowed  purpose,  that  isn’t 
represented  in  any  instruction? 

“The  Court:  Well,  I  haven’t  thought  of  using  the  word 
4 avowed’  but  I  do  expect  to  indicate  the  purpose  of  the 
Act. 

“Mr.  Cohalan:  That  is  within  the  province  of  the  Court, 
naturally,  but  we  aren’t  concerned  with  that  as  yet.  Isn’t  it 
true  that  now  the  only  thought  before  us  is  whether  or  not 
an  instruction  having  to  do  with  the  avowed  purpose  of  the 
Act,  when  there  isn’t  anything  before  this  jury  having  to 
do  with  the  avowed  purpose  of  the  Act,  is  improper? 

“The  Court:  I  think  the  purpose  is  a  very  definite  one, 
whether  you  call  it  avowed  or  something  else ;  the  purpose  is 
indicated  in  the  congressional  resolution  that  authorized 
the  committee  which  made  the  study,  so  the  purpose  is  very 
well  established,  and  I  wouldn’t  say  that  the  use  of  the  word 
‘avowed’  adds  anything  or  takes  anything  away. 

“Mr.  Cohalan:  What  does  Your  Honor  think  about  the 
coupling  of  the  words  ‘avowed  purpose’  with  the  words 
‘to  compel  full  disclosure  of  activities  of  foreign  propa¬ 
gandists,’  after  all  isn’t  this  going  outside  of  the  four 
corners  of  the  statute  under  which  the  defendant  is  in¬ 
dicted? 

“Supposing,  for  example,  if  you  will  hear  me  out  on 
this, — 

1479  “The  Court:  No,  the  legislative  history  of  this 
Act  shows  very  clearly  that  it  was  the  purpose  of 

Congress  to  force  these  representatives  to  come  out  in  the 
open  so  that  the  Government  and  the  public  might  know 
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their  activities,  and  whom  they  were  acting  for,  and  who 
is  paying  the  money,  and  all  those  other  things. 

“Mr.  Colialan:  That  is  right,  I  agree  with  Your  Honor 
there,  but  no  matter  what  the  avowed  purpose  of  the  Con¬ 
gress  was,  isn’t  it  true  that  that  purpose  was  expressed  in 
the  statute?  The  expression  of  the  purpose  is  the  statute, 
and  are  we  not  then  necessarily  concerned  with  the  four 
cprners  of  the  statute,  which  is  the  outward  manifestation 
of  the  avowed  purpose? 

i  “For  example,  Congress  might,  in  its  discretion  pre¬ 
liminary  to  the  passage  of  the  legislation,  have  had  every 
intention  of  going  verv  much  further  than  tliev  decided  to 
go  along  this  line.  Congress,  on  the  other  hand,  you  might 
say,  at  the  time  it  had  its  discussions  about  this  thing,  might 
not  initially  have  had  the  purpose  of  going  as  far  as  the 
statute  went.  Either  of  these  things  is  purely  in  the  realm 
of  uncertainty.  But  this  thing  we  do  know,  that  Congress 
did  declare  its  legislative  purpose,  and  we  do  know  that  it 
promulgated  and  passed  the  Act,  and  the  Act  then  must  be, 
so  far  as  we  are  concerned,  as  it  seems  to  me,  the  outward 
expression  of  that  legislative  purpose,  and  it  seems  to 
1480  me  that  to  go  behind  the  Act  would  be,  in  a  large  way, 
to  destroy  the  very  legislation  and  the  very  law 
which  we  have  on  the  statute  books,  because  if  I  come  before 
Your  Honor  on  a  charge  of  violating  the  law,  and  Your 
Honor  said  to  me,  ‘Well,  you  said,  Mr.  Colialan,  that  the 
law  says  thus  and  so,  but  I  was  a  Member  of  the  Congress  at 
the  time  that  this  law  was  passed  and  we  had  a  very  firm 
and  avowed  intention  of  doing  thus  and  so,’  am  I  not  justi¬ 
fied  in  saying  to  Your  Honor,  ‘Conceded  that  you  gentlemen 
had  such  and  such  a  purpose,  but  the  expression  of  the  pur¬ 
pose  is  the  only  thing  that  I  can  adhere  to,  I  can ’t  go  behind 
the  law  to  find  out  what  was  in  the  minds  of  you  gentlemen 
when  you  were  discussing  the  law,  it  is  the  law.’ 
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“So  I  think  if  you  apply  that  to  this  particular  principle, 
the  avowed  purpose  of  Congress  can  only  be  resolved  into 
what  Congress  did,  and  that  so  far  as  the  defendant,  or  so 
far  as  any  other  individual  is  concerned,  while  it  is  of 
tremendous  interest  to  know  what  the  legislators  had  in 
mind — 

“The  Court :  It  is  a  very  common  thing  for  courts,  even 
the  Supreme  Court  and  the  Appeals  Courts,  to  go  into  the 
legislative  history. 

“Mr.  Cohalan:  I  agree  it  is  often  done,  but  will  you 
agree  with  me  that  it  is  done  where  there  is  an  amplification, 
where  there  is  some  puzzle,  where  there  is  some  question  as 
to  what  is  meant  ?  But  here,  when  vou  sav  if  vou  en- 
1481  gage  with  a  foreign  principal  I  want  you  to  do  ten 
things,  one,  two,  three,  four,  five,  six,  seven,  eight, 
nine,  and  ten,  that  is  plain,  every-day  English,  as  plain  as 
any  man  would  want  to  understand,  and  then  you  afterward 
are  charged  with  some  violation  of  one  of  those  things,  it 
seems  to  me  that  you  can  go  right  back  and  say  this  is  the 
requirement,  this  is  what  Congress  asked  me  to  do,  and  anv- 
thingthat  goes  behind  that,  it  seems  to  me,  was  not — 

“Mr.  Maloney:  May  I  interrupt  you,  Mr.  Cohalan,  at 
this  time  to  say  this,  that  perhaps  this  argument  can  be 
answered  best  by  referring  to  the  title  of  the  Act  ?  The  Act 
itself  is  entitled,  ‘An  Act  to  require  the  registration  of 
certain  persons  employed  by  agencies  to  disseminate  propa¬ 
ganda  in  the  United  States.’  That  is  the  title  of  the  Act. 

“Mr.  Cohalan:  That  is  right. 

“Mr.  Maloney:  It  is  right  in  the  law  itself. 

“Mr.  Cohalan:  I  agree  with  Mr.  Maloney  there. 

“Mr.  Maloney:  There  is  the  avowed  purpose  of  the  Act. 
Here  is  the  avowed  purpose  of  the  Act.  You  wouldn’t  ask 
for  partial  registration,  Mr.  Cohalan.  It  is  only  reasonable 
to  assume  that  the  only  registration  asked  for  is  a  full  and 
complete  registration. 
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“Mr.  Cohalan:  I  agree,  but  it  is  the  statute  which  de¬ 
cides.  I  feel  that,  with  all  due  respect  to  the  Court,  that 
the  heart  of  this  indictment,  and  the  heart  of  the  ac- 
1482  cusation  against  this  defendant,  is  in  the  four  squares 
of  the  statute  requiring  registration  and  requiring 
what  he  must  register  for,  and  that  any  instruction  to  this 
jury  which  would  go  behind  it,  which  would  go  back,  to  see 
what  was  in  the  hearts  and  minds  of  the  gentlemen  in  Con¬ 
gress  that  formulated  this  Act,  by  inference  certainly  might 
bring  in  other  considerations  and  other  requirements  which 
are  not  in  the  law,  and  therefore  would  necessarily  burden 
the  defendant  with  a  responsibility  which  the  law  as  written 
and  as  promulgated  did  not  put  upon  his  shoulders,  and  I 
feel  that  that  is  tremendously  important  from  the  stand¬ 
point  of  the  consideration  to  be  given. 

i“The  Court:  I  understand  your  point  but  I  have  come 
to  the  contrary  conclusion,  not  only  here  but  in  many  cases, 
similar  cases,  that  it  is  not  only  necessary  but  important 
that  the  jury  know  more  or  less  the  legislative  intent;  so 

the  prayer  will  be  granted  and  you  may  have  an  exception.” 

•  •  •  •  • 

The  objection  to  the  granting  of  Government’s  prayer 
2A  was  renewed  the  next  day  as  follows : 

1550  “The  Court:  The  Government’s  prayer  2-A? 

“Mr.  Cohalan:  The  Government’s  prayer,  yes,  I 
am  sorry.  You  will  recall,  Your  Honor  finally  decided  to 
grant  that,  although  Your  Honor  did  state  that  in  one 
statement  to  the  jury  that  you  were  planning  on  covering 
some  of  those  matters  that  were  referred  to  in  this  charge. 

“We  would  like  Your  Honor  to  reconsider  the  granting 
of  this  prayer  on  the  ground  that  while  the  prayer  states 
a  reference  back  to  the  time  of  the  statute  was  being  dis¬ 
cussed  by  the  legislature  before  its  passage,  that  the  inten¬ 
tion  of  the  Congress  was  specifically  shown  in  the  passage 
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of  the  legislation,  and,  further,  in  that  it  directs  such  legis¬ 
lation  to  the  Secretary  of  State  directing  him  to  pass  on 
rules  and  regulations  having  to  do  with  the  carrying  out  of 
the  Act. 

“Now,  in  line  with  that,  if  your  Honor  please,  it  was  the 
Secretary  of  State  who  formulated  the  questionnaire  which 
was  presented  to  each  prospective  registrant  or  to  each 
supplemental  registrant.  We  feel  that  the  statute  which 
was  the  outward  expression  of  the  legislative  body,  plus 
the  regulations  formulated  by  the  Secretary  of  State, 
which  was  the  outward  expression  on  the  mind  of 
1551  the  Secretary  of  State  in  his  endeavor  to  obey  the 
Congress  and  to  put  this  Act  into  operation  and 
regulation,  we  feel  that  those  two  documents,  the  statute, 
No.  1,  and  the  regulations  as  promulgated  by  the  Secretary 
of  State,  No.  2,  are  all  and  comprise  the  total  of  anything 
that  would  be  before  the  view,  the  possible  view  of  the 
registrant  when  approaching  this  statute. 

“In  line  with  that  argument,  we  then  look  at  this  pro¬ 
posed  prayer  by  the  defendant  that  it  is  for  the  jury  to  de¬ 
termine  in  the  light  of  all  the  circumstances  under  which 
the  law  was  passed;  we  believe  that  is  going  back  further 
than  the  jury  should  be  allowed  to  go;  that  the  jury,  after 
all,  should  be  restricted  to  the  same  articles,  if  I  may  call 
them  that,  that  any  registrant  registering  under  the  Act 
would  find,  and  particularly  in  view  of  the  fact  that  its 
avowed  purpose  was  to  compel  full  disclosure. 

“We  claim,  vour  Honor,  that  so  far  as  the  avowed  pur¬ 
pose  of  the  statute  or  of  the  legislation,  rather,  is  concern¬ 
ed,  that  avowed  purpose  could  only  be  found  in  its  out- 
wrard  expression,  which  was  the  Act,  and  in  the  outward 
expression  of  the  Secretary  of  State  who  was  directed  to 
put  the  Act  into  effect. 
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“We  feel,  therefore,  that  this  charge  or  this  prayer  by 
the  Government,  in  so  far  as  it  goes  behind;  No.  1,  the  stat¬ 
ute;  No.  2,  the  regulations  prepared  and  promulgat- 
1552  ed  by  the  Secretary  of  State,  is  improper  so  far  as 
the  defendant  is  concerned. 

“Colonel  McGuire  reminds  me  that  when  I  am  talking  of 
the  regulations  promulgated  by  the  Secretary  of  State,  I 
am  referring  to  such  regulations  only  in  so  far  as  such  reg¬ 
ulations  can  be  deemed  in  compliance  with  the  Statute 
which  the  Secretary  of  State  is  attempting  to  put  into 
operation. 

“We  feel,  Your  Honor,  that  so  far  as  the  jury  is  con¬ 
cerned  in  looking  at  this  question,  that  the  jury  should  be 
restricted  to  an  examination  and  a  scrutiny  into  only  the 
same  documents,  the  statute  and  the  regulations,  so  far 
as  they  are  legal,  as  would  confront  any  registrant  who 
is  registering  and  attempting  to  comply  with  the  law,  and 
in  ;that  regard,  if  your  Honor  will  think  that  over  in  line 
with  prayer  No.  2-A,  I  think  your  Honor  will  see  what 
I  am  driving  at ;  that  1  think  that  the  prayer  is  altogether 
too  broad. 

“The  Court:  I  think  I  shall  adhere  to  the  ruling  I  gave 

yesterday.  You  may  have  an  exception  to  that."’ 

#  #  *  *  * 

1598  The  Court  gave  this  prayer  No.  2-A  as  above 
quoted,  and  at  the  conclusion  of  the  instruction,  ap¬ 
pellant  again  stated  objections  to  the  granting  of 
1615  such  prayer,  which  exception  the  Court  granted. 

(b) 

Allowance  of  Government's  Prayer  2. 

1597  The  Court:  “Government's  revised  prayer  No.  2: 

‘The  defendant  is  charged  with  having  wilfully 
failed  in  his  supplemental  registration  statements  filed 
with  the  Secretary  of  State  on  April  23,  1940,  October  25, 
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1940,  and  April  25,  1941,  to  set  forth  certain  material  in¬ 
formation  which  he  was  required  by  law  to  disclose. 

‘One  of  the  requirements  established  by  the  Secretary 
of  State  and  set  forth  as  Query  No.  11  is  that  each  regis¬ 
trant  give  a  comprehensive  statement  of  the  nature  of  his 
business. 

‘In  answer  to  this  requirement,  defendant  sets  down  the 
■words  “author  and  journalist,”  on  each  of  the  supplemen¬ 
tal  registration  statements  in  question. 

‘The  indictment  charges  that  the  words  “author  and 
journalist”  do  not  constitute  a  comprehensive  statement 
of  the  nature  of  the  business  of  this  defendant,  and  that 
by  so  answering  Query  No.  11  it  is  charged  in  the  indict¬ 
ment  the  defendant  willfullv  omitted  to  state  material 
facts  which  the  law  required  him  to  state. 

‘The  indictment  sets  forth  certain  activities  which  de¬ 
fendant  allegedly  engaged  in.’ 

“Those  are  the  activities  which  I  enumerated  when  pre¬ 
senting  the  substance  of  the  indictment  to  you,  and  it  will 
not  be  necessary  for  me  here  to  repeat  them. 

1598  “  ‘If  you  find  (1)  that  the  defendant  did  the 

things  charged  by  the  Government  in  the  indict¬ 
ment  as  a  part  of  his  business  and  (2)  that  such  business 
constituted  material  information  required  by  law  to  be 
disclosed,  and  (3)  that  the  defendant  willfully  failed  to 
disclose  this  material  information  in  the  supplemental  reg¬ 
istration  statements,  then  you  may  find  the  defendant  guil¬ 
ty  as  charged  in  each  count  of  the  indictment.’  ” 

#  *  *  #  * 

Exception  was  taken  to  such  charge  as  follows: 
1615  “Mr.  McGuire:  Also,  we  except  to  that  part  of 
the  general  charge  which  states  and  leaves  the  im¬ 
pression  upon  the  jury  that  the  defendant  must,  in  addi¬ 
tion — this  is  the  effect  of  the  charge — must,  in  addition  to 
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answering  question  11  oi'  the  supplemental  form,  must  state 
all  of  his  activities,  whether  he  is  engaged  in  performing 
those  activities  as  a  private  individual  or  as  an  agent  for 
a  foreign  principal. 

“The  Court:  Yes. 

“Mr.  Cohalan:  And  in  closing,  your  Honor,  may  I  just 
renew  my  exception  to  your  granting  of  Government’s 
prayers  Nos.  2,  2- A  and  S,  if  I  may  call  them  in  that  way. 
“The  Court:  That  is,  No.  2  as  rewritten? 

“Mr.  Cohalan:  2  and  2-A. 

“Mr.  Hickey:  2-A  is  revised. 

“Mr.  Cohalan:  2,  2-A  and  8.  And,  to  your  refusal  to 
charge  defendant’s  prayers  Nos.  2,  3, 14  and  19. 

“The  Court:  Yes,  vou  mav  have  that.” 

(c) 

Allowance  of  Government's  Prayer  No.  8. 

1601  The  Court:  “Government’s  Prayer  8: 

“  ‘The  jury  is  further  advised  as  a  matter  of  law 
by  the  Court  that  if  you  find  that  the  defendant  engaged 
in  the  activities  set  forth  in  the  indictment,  it  is  not  nec¬ 
essary  that  you  find  that  he  engaged  in  such  activities  on 
behalf  of  his  foreign  principal  or  principals.  It  is  suf¬ 
ficient  if  you  find  he  engaged  in  the  activities,  whether  on 
behalf  of  his  foreign  principal  or  principals  or  on  his  own 
behalf.’  ” 

1615  Specific  objection  was  made  and  allowed  to  the 
granting  of  this  prayer.  Objection  was  made  to 
this  prayer  before  the  Court  decided  to  so  instruct  the 
jury. 

1463  Mr.  Cohalan:  “Now,  in  regard  to  that,  your 
i  Honor,  1  argue  to  you  again  that  the  only  thing  con¬ 
fronting  a  registrant  or  a  supplemental  registrant  in  at¬ 
tempting  to  make  out  his  statement  is  the  form  sub- 

1464  mitted  by  the  Secretary  of  State  together  with  the 
,  law,  and  the  law  specifically  says,  under  Section  3 
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thereof,  which  provides  for  the  supplemental  registration 
statements  being  filed,  at  stated  intervals  it  provides  that 
each  filed  statement  at  these  regular  intervals  shall  con¬ 
tain  a  statement  containing  such  details  required  under  this 
Act,  as  the  Secretary  shall  fix,  of  the  activities  of  such  per¬ 
sons  as  agent  of  a  foreign  principal  during  said  six 
months  ’  period. 

“Now  in  line  with  that  requirement,  your  Honor,  and 
in  line  with  the  fact  that  the  law  specifically  states  that 
these  activities  are  necessary  to  be  recorded  under  the  Act, 
even  if  you  grant,  for  the  purposes  of  this  argument,  that 
the  Secretary  did  fix  in  the  statement  a  requirement  call¬ 
ing  for  such  activities,  the  very  law  itself  states  that  those 
activities  and  the  activities  to  be  recorded  are  activities  as 
agent  of  a  foreign  principal  during  said  six  month’s  period. 

“Now,  in  line  with  that,  and  referring  back  to  the  pro¬ 
posed  prayer,  I  claim,  on  behalf  of  the  defendant,  that  if 
the  Court  charges  to  the  jury  that  it  makes  no  difference 
whether  the  so-called  activities  were  pursued  on  behalf  of 
the  foreign  principal  or  not,  that  all  the  jury  has  to  find 
is  that  such  activities  were  pursued,  that  the  Court  is  vir¬ 
tually  reading  out  of  the  law  an  expressed  limitation  put  in 
there  by  the  lawmaker,  and  it  seems  to  me  that  it 
1465  is  therefore  virtually  putting  the  defendant  on  trial 
for  something  which  he  is  not  properly  charged  with. 

“He  can’t  be  charged  under  the  law  with  a  violation 
which  the  law  expressly  limits  to  activities  of  such  persons 
as  agent  of  a  foreign  principal  and  then  come  in  and  be 
confronted  with  the  thought  that  whether  activities  as 
agents  on  behalf  of  a  foreign  principal  or  not,  that  they 
are  probably  subject  to  this  ruling,  it  seems  to  me  that 
it  is  going  completely  outside  the  statute  and  is  therefore 
prejudicial  to  the  defendant’s  liberty. 
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‘‘I  would  like  your  Honor,  if  you  would,  to  give  that  con¬ 
sideration  in  reference  to  tins  particular  charge,  because 
it  is  expressly  germane,  and  I  believe  makes  a  charge  such 
as  this  an  altogether  improper  charge  so  far  as  the  de¬ 
fendant  is  concerned.  1  would  like  to  have  you  consider 
that  problem. 

“The  Court:  Well,  I  take  it  the  effect  and  the  purpose 
of  this  prayer  is  to  give  the  law  regulating  the  trial  and 
it  is  desired  only  to  indicate  that  these  activities  may  or 
may  not  be  material  facts,  and  that  being  so,  whether  they 
were  done  on  behalf  of  a  foreign  principal  or  under  the 
limited  act. 

“After  all,  in  addition  to  this  you  have  the  question  of 
materiality. 

1466  “Mr.  Cohalan:  Concededlv  I  agree  with  that,  but 
I  say  this,  that  this  jury  is  going  to  listen  with  great¬ 
er  attention,  and  the  sum  and  substance  of  this  charge  as 
it  is  presently  constituted,  and  as  it  would  read  to  the 
jury,  is  to  say  to  the  jury  as  a  matter  of  law,  from  the 
bench,  and  they  are  guided  accordingly,  that  whether  or  not 
the  defendant  did  these  acts,  pursued  these  activities  on 
behalf  of  a  foreign  principal  or  not,  is  not  a  question  with¬ 
in  your  province  here,  whether  he  did  them  for  a  foreign 
principal  or  not  is  of  no  consequence,  just  as  long  as  you 
find  he  did  do  it. 

“Now,  when  you  take  that  and  go  back  into  the  law  it¬ 
self,  the  law  expressly  limits,  if  your  Honor  please,  and 
there  is  no  ambiguity  apparent,  the  law  specifically  limits 
such  activities  by  qualifying  them  with  the  words  ‘Of  such 
persons  as  the  agent  of  a  foreign  principal  during  that  six 
months’  period.’ 

“Now,  your  Honor,  whatever  meaning  may  be  attached 
to  ‘regulating’  I  think  that  your  Honor  will  agree  with  me 
that  no  regulation  which  deliberately  seeks  to  go  beyond 
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tlie  expressed  words  of  the  statute,  and  not  only  go  be¬ 
yond,  because  I  don’t  think  that  is  a  proper  statement  of 
it,  but  to  go  in  a  diametrically  opposite  direction  than  the 
words  of  the  statute,  should  be  considered  as  having  an 
importance  equal  with  the  statute,  much  less  parallel. 
It  is  the  words  of  the  statute,  I  should  think,  that  govern, 
no  matter  what  the  relations  were  concerning  it,  if 

1467  those  relations,  I  should  say,  go  directly  oppo¬ 
site. 

“So  that  I  think  that  in  line  with  that  limitation,  express¬ 
ly  set  forth  in  the  statute,  and  that  is  the  part  of  the  stat¬ 
ute  which  has  to  do  expressly  with  the  charges  in  the  in¬ 
dictment,  I  think  in  line  with  that,  I  think  an  instruction  to 
the  jury  telling  them  that  they  might  just  as  well  strike 
out  of  the  law  those  words  ‘As  agent  for  a  foreign  prin¬ 
cipal’  is  a  very  prejudicial  instruction  so  far  as  this  de¬ 
fendant  is  concerned,  because  after  all,  when  all  is  said 
and  done,  the  jury  herein,  their  consideration  of  the  in¬ 
dictment  proper,  have  to  consider  intent  as  well  as  every¬ 
thing  else,  as  your  Honor  will  instruct  them;  and  if  your 
Honor  is  going  to  virtually  state  that  those  words  aren’t 
in  the  statute,  then  your  Honor,  I  take  it,  is  also  going  to 
virtually  tell  the  jury  that  an  entirely  different  situation 
exists  than  has  existed. 

“I  think  it  is  of  grave  importance.  I  don’t  know  whether 
I  am  bringing  my  thought  out  as  clearly  as  I  might. 

“The  Court:  I  think  I  understand  your  point,  and  if 
this  stood  alone  it  might  have  that  deciding  effect,  but  I 
am  rather  inclined  to  think  that  it  is  a  proper  statement 
of  the  law  and  will  be  properly  understood,  when  it  is  con¬ 
sidered  in  connection  with  the  other  matters  in  the 
charge. 

1468  “Mr.  Cohalan:  Excepting  my  thought  on  the 
question  that  these  prayers  are  separate,  one  from 
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the  other.  Would  your  Honor  consider  an  amplification 
of  that  charge  limiting  the  particular  thoughts  to  the  ques¬ 
tion  of  the  activities  as  opposed  to  the  materiality  and  as 
opposed  to  the  question  of  whether  or  not  they  were  prop¬ 
erly  a  part  of  sub-section  11 !  My  thought  simply  is  that 
the  jury  is  going  to  listen  to  a  number  of  instructions. 

i  “  Naturally  1  agree  with  your  Honor  that  if  the  jury 
listening  to  these  instructions  can  take  the  composite  pic¬ 
ture  that  perhaps  they  would  get  the  exact  meaning  that 
vour  Honor  is  seeking  to  convev  to  them  bv  that  instruc- 
tion  coupled  with  the  other  instructions.  But  I  don’t  think 
that  the  jury,  so  far  as  the  defendant  is  concerned,  I  don’t 
think  that  that  responsibility  should  fairly  be  left  with 
them. 

j“l  think  that  the  Court  here,  in  his  province  of  instruct¬ 
ing  the  jury,  on  the  law,  should  endeavor,  as  I  know  he 
will,  to  bring  the  full  situation  before  their  minds,  and  I 
would  like,  if  your  Honor  is  going  to  proceed  on  the  prop¬ 
osition  worded  in  this  requested  prayer,  that  you  ask  the 
Government  if  they  would  amplify  that  particular  charge 
so  that  it  would  include  the  various  other  thoughts,  on 
materiality,  on  whether  or  not  these  so-called  activities 
properly  came  under  question  11,  so  that  the  jury  when 
they  read  the  entire  thing  would  understand  the  law 
1469  your  Honor  and  myself  have  been  discussing  here. 

“The  Court:  Well,  for  the  present  I  will  indi¬ 
cate  that  this  prayer  will  be  granted,  but  I  will  say  this, 
that  I  will  give  it  further  thought,  and  I  will  endeavor,  of 
course,  to  see  that  it  has  its  proper  place  and  proper  mean¬ 
ing  in  the  general  charges. 

“Mr.  Cohalan :  Will  your  Honor  preserve  to  me  an 
exception? 

“The  Court:  Yes.” 
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IV. 

The  Exclusion  by  the  Trial  Court  of  Appellant's  Chief 
Trial  Counsel,  Mr.  Morosini,  From  Further 
Participation  in  the  Case. 

The  witness  Leonard  H.  Price  was  duly  sworn  and  testi¬ 
fied  on  direct  examination  that  he  was  a  lawyer  and  had 
been  employed  in  the  Department  of  State  and  that  as 
such  employee  he  had  prepared  the  first  draft  of  the  regis¬ 
tration  statements  which  were  used  for  the  initial  and 
supplemental  registrations  of  agents  for  foreign  princi¬ 
pals.  Then  the  following  took  place: 

1382  “Q.  And  you  selected  the  language  used  in  the 
questions  ?  A.  Yes. 

“Q.  Now,  from  what  did  you  prepare  these  forms? 
“Mr.  Maloney:  Now,  just  a  minute — 

“The  Witness:  They  were  prepared — 

“Mr.  Maloney:  Just  a  minute,  Mr.  Price.  I  must  object 
at  this  time  to  this  testimony  as  being  incompetent,  ir¬ 
relevant  and  immaterial  as  well  to  the  issues  here. 

“Mr.  Morosini:  I  think  it  is  quite  material,  if  the  Court 
please. 

“The  Court:  He  may  answer  in  general  terms.  Do 

1383  not  specify,  but  make  your  answer  general. 

“The  Witness:  They  were  prepared  with  a  view 
to  drawing  out — 

“Bv  Mr.  Morosini: 

w 

“Q.  I  am  asking  you  from  what  were  they  prepared? 
A.  From  the  Act,  principally. 

“Q.  From  the  Statute  itself?  A.  Yes. 

“Q.  In  other  words,  I  understand  that  when  you  pre¬ 
pared  these  forms  you  had  the  Statute  in  front  of  you? 
A.  That  is  correct. 
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1383  “Q.  Now,  I  point  to  question  11  on  the  original 
registration  form,  it  reads,  ‘Comprehensive  state¬ 
ment  of  nature  of  business  of  registrant.’  Is  that  correct? 
A.  That  is  correct. 

“Q.  I  show  you  a  pamphlet  copy  of  the  Statute,  can 
you  tell  us  from  what  portion  of  the  Statute  that  question 
was  taken? 

“Air.  Maloney :  1  object  to  that,  sir,  as  incompetent, 

irrelevant  and  immaterial. 

“The  Court:  Objection  sustained. 

“Air.  Alorosini:  Well,  now,  if  the  Court  please,  I  think 
this  inquiry  is  vitally  important.  The  indictment  here 
charges  this  defendant  with  the  violation  of  this  particular 
requirement.  I  think  we  are  entitled  to  inquire  from 

1384  the  man  who  prepared  it  just  what  it  means. 

“The  Court:  If  there  is  a  question  incident  to 
the  issue,  it  is  a  question  of  law  for  the  Court. 

“Air.  Alorosini:  1  submit  to  your  Honor  the  question 
of  intent  is  present  in  this  case,  and  I  think,  after  all,  be¬ 
fore  anyone  can  determine  whether  or  not  anybody  has 
properly  answered  a  question,  that  we  are  entitled  to  testi¬ 
mony  as  to  what  that  question  means,  and  I  think  perhaps 
the  best  testimony  on  that  is  the  man  who  prepared  it  him¬ 
self. 

“The  Court:  The  Court  thinks  not.  The  objection  is 
good. 

“Air.  Alorosini:  Well,  now,  if  the  Court  please,  I  intend, 
through  this  witness,  to  inquire  fully  into  the  preparation 
of  these  forms  and  the  questions  contained  on  the  forms. 
Do  I  understand  that  by  your  Honor’s  ruling  that  I  am  not 
going  to  be  permitted  to  inquire  into  that  line? 

i “The  Court:  You  can  only  understand  that  I  have  sus¬ 
tained  the  objection  which  lias  now  been  made. 

“Air.  Alorosini:  Afav  T  have  an  exception? 
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“The  Court:  Yes. 

By  Mr.  Morosini: 

“Q.  Is  there  any  tiling  in  Section  2  of  the  Statute  which 
requires  a  registrant  to  state  the  comprehensive  nature 
of  his  business? 

1385  “Mr.  Maloney:  1  object  to  that  question,  sir,  as 
improper. 

“The  Court:  Objection  sustained. 

“Mr.  Morosini:  May  I  have  an  exception? 

“The  Court:  Yes. 

“Mr.  Morosini:  One  more  question. 

By  Mr.  Morosini: 

“Q.  Can  you  tell  us,  Mr.  Price;  I  direct  your  attention 
to  question  11  of  the  Supplemental  Registration  Form, 
‘Comprehensive  Statement  of  Nature  of  Business  of  Regis¬ 
trant.’  Can  you  tell  us  from  what  source  that  language  was 
obtained,  I  mean  with  reference  to  the  statute? 

“Mr.  Maloney:  Now,  I  object  to  that,  sir,  as  being  im¬ 
proper. 

“The  Court:  Objection  sustained. 

“Mr.  Morosini:  Now,  if  the  Court  please,  I  insist  here 
that  we  are  entitled  to  show  through  this  witness,  the  man 
who  prepared  these  forms,  what  these  forms  mean.  I 
might  say  the  Government  has  been  given  wide  latitude  of 
proof  here  and  we  come  in  here  with  a  defense  and  we  do 
not  have  an  opportunity  of  putting  in  any  testimony. 

“The  Court:  The  Court  thinks  you  are  asking  the  wit¬ 
ness  for  a  statement  of  law  which  must  be  the  obligation  of 
the  Court. 

“Mr.  Morosini:  I  am  not  asking  this  witness  for 

1386  a  statement  of  law,  if  the  Court  please.  He  prepared 
these  forms.  He  said  he  prepared  these  forms  from 

the  statute.  I  think  it  is  a  fair  and  reasonable  question  to 
ask  him  what  portion  of  this  statute  this  question  was 
taken  from. 
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“After  all,  he  prepared  them,  we  did  not  prepare  them. 
If  he  does  not  know,  who  does  know? 
i “The  Court:  The  objection  has  been  sustained. 

“Mr.  Morosini:  Now,  if  the  Court  please,  I  think  your 
Honor  has  foreclosed  us  from  a  very  important  line  of  in¬ 
quiry  into  this  case.  1  think  in  view  of  your  Honor’s  rul¬ 
ings  throughout  the  Government’s  testimony  and  through¬ 
out  the  defendant’s  testimony,  I  charge  that  your 

1386  Honor  is  biased  in  favor  of  the  Government  and 
prejudiced  against  this  defendant. 

!“1  say  that  this  defendant  has  no  alternative  but  to  rest 
his  case. 

“Mr.  Maloney:  Do  I  understand — 
i“The  Court:  Any  further  questions? 

“Mr.  Maloney:  Xo,  we  have  no  further  questions  at 
this  time. 

“The  Court:  You  may  be  excused,  Mr.  Witness. 
(Witness  excused.) 

“Mr.  Maloney:  I  understand  the  defendant  rests. 

“The  Court:  Has  the  defendant  rested  his  case? 

“Mr.  Morosini:  Yes,  if  the  Court  please. 

1387  “The  Court:  Is  there  any  rebuttal? 

“Mr.  Maloney:  Xo,  sir. 

“The  Court:  Very  well,  the  Jury  will  keep  in  mind  the 
admonition  and  be  back  at  1:30. 

(Whereupon  at  12:30  o’clock  P.  M.  a  recess  was  taken  to 
1:30  O’clock  P.  M.) 

1388  AFTKRXOOX  SESSION 

(The  proceedings  were  resumed,  pursuant  to  the 
noon  recess,  at  1:30  o’clock  P.  M.) 

The  Court :  Counsel  will  come  to  the  bench,  please. 
(Side-bar  conference  at  the  bench,  the  jury  not  yet  in  the 
courtroom,  as  follows:) 
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“The  Court:  Mr.  Morosini  is  here  in  this  court  as  a 
matter  of  privilege  and  this  Court  expects  courtesy  under 
these  circumstances. 

“The  Court  thinks  that  the  remarks  made  bv  Mr.  Moro- 
sini  were  entirely  out  of  line  when  he  rested  the  defend- 
ant’s  case.  Accordingly  the  privilege  extended  to  him  is 
withdrawn  and  he  will  not  participate  further  in  the  trial 
of  this  case. 

“Fortunately  Mr.  Cohalan  is  here,  and  he  has  able 
counsel  with  him,  Colonel  McGuire.  They  will  proceed 
with  the  trial  of  the  ease  to  its  conclusion. 

1388  “Mr.  Cohalan:  Mav  I  state  this  in  answer  to  vour 

*  * 

Honor’s  statement — 

“The  Court:  Yes. 

“Mr.  Cohalan:  As  co-counsel  in  this  case  we  have  to  a 
certain  extent  divided  up  the  work,  do  you  see.  Amongst 
the  other  things  that  Mr.  Morosini  has  prepared  and  is 
prepared  to  deliver  to  the  Court  are  motions  for  a  dis¬ 
missal,  the  renewal  of  the  motion  to  dismiss,  and  a 

1389  motion  for  a  directed  verdict  at  the  conclusion  of 
the  case. 

“I  am  not  in  a  position  to  adequately  represent  at  this 
time  the  defendant’s  cause  in  that  respect.  I  am  asking, 
therefore,  that  the  Court,  in  its  capacity  as  the  judicial 
officer  of  this  trial,  take  this  matter  into  consideration.  It 
is  the  defendant,  Your  Honor,  who  is  on  trial  here. 

“The  Court:  Yes.  I  would  have  to  look  at  that  a  little 
different  if  Mr.  Morosini  was  the  onlv  attorney,  but  vou 
are  here,  Mr.  Cohalan,  you  are  an  able  lawyer,  and  Colonel 
McGuire  is  here.  There  is  no  better  gentleman  and  no  bet¬ 
ter  student  of  law  than  he. 

“Now,  it  may  be  that  I  should  extend  you  sufficient  time 
to  organize  the  work  that  you  expected  Mr.  Morosini  to 
do.  If  it  suits  your  convenience,  I  will  permit  you  to  take 
until  tomorrow  morning. 
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“Mr.  Cohalan:  May  I  have  a  moment,  may  I  interrupt 
for  a  moment  just  to  discuss  this  a  minute? 

“The  Court:  Yes. 

“Mr.  Cohalan:  Thank  you. 

(After  which  proceedings  were  resumed  as  follows:) 
“Mr.  Cohalan:  Gentlemen,  will  you  come  up,  please. 

“May  I  state  to  the  Court  that  as  one  of  the  at- 
3390  torneys  for  the  defendant,  George  Sylvester  Yiereck, 
I  take  exception  to  the  ruling  of  the  Court  in  this 
respect  on  the  ground  that  after  all  is  said  and  done  it  is 
the  defendant  whose  rights  are  here  in  jeopardy,  and 

1390  as  one  of  his  attornevs  I  can  state  steadfastlv  to  this 

*>  * 

Court  that  I  have  not  prepared,  nor  do  1  think  in  jus¬ 
tice  to  my  client  that  I  can  in  a  short  time  prepare  an  ade¬ 
quate  presentation  of  the  motions  addressed  to  the  law  of 
this  case,  and  that  therefore  the  ruling  by  his  Honor  to  my 
mind  is  imperiling  to  the  rights  of  the  defendant  here. 

“The  Court:  In  answer  to  that,  I  may  say  this,  that  it 
is  my  opinion  that  the  remarks  made  by  Mr.  Morosini  in 
submitting  his  case  and  resting  were  delivered  for  the  pur¬ 
pose  of  encouraging  this  jury  to  believe  that  there  is  no  use 
in  proceeding  further  with  the  defense  because  the  Court 
wouldn't  permit  a  defense  to  be  put  in,  and  if  the  Court  is 
correct  in  that,  then  the  effort  on  the  part  of  Mr.  Morosini 
was  to  obstruct  justice. 

“Mr.  Morosini:  May  I  answer  that,  if  the  Court  please? 
“The  Court:  Xo,  indeed.  Xot  at  this  time.  I  will  hear 
vou  later. 

ft r 

“Mr.  Cohalan:  May  I  state  in  reply  to  that  that  as  one 
of  the  attorneys  for  this  defendant  who  is  engaged  in  the 
active  trial  of  this  case  that  I  can  firmly  state  to  your 

1391  Honor  that  1  do  not  believe  that  Mr.  Morosini  was 
actuated  by  any  such  improper  motives  as  your 

Honor  suggests  and  1  would  like  as  one  of  the  attorneys 
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for  the  defendant  to  have  an  exception  noted  to  that  re¬ 
mark. 

“The  Court:  You  may. 

“Mr.  Cohalan:  Thank  you. 

“The  Court:  This  is  not  stated  to  the  jury.  This  is 
stated  to  counsel. 

“Now,  if  you  wish  you  can  have  until  tomorrow  morning 
to  prepare  your  motions. 

“Mr.  Cohalan:  And  also  the  summation  that  fol¬ 
lows 

1392  “The  Court:  And  at  that  time  have  ready  for 
submission  any  prayers  that  are  desired  hv  either 
side,  after  the  Court  has  heard  and  disposed  of  whatever 
motions  are  to  be  considered,  so  that  if  the  motions  are 
overruled,  as  they  may  be,  we  can  proceed  then  to  the 
consideration  of  the  prayers  you  have  in  mind. 

1392  “Mr.  Cohalan:  May  I  just  state  this  finally,  that  if 
the  Court  has  taken  the  position  that  Mr.  Morosini’s 
utterance  we  will  say,  were  improper,  that  the  Court,  as  all 
our  Courts,  has  the  right  to  take  up  with  Mr.  Morosini  the 
question  of  Mr.  Morosini’s  conduct,  but  that  the  big  issue, 
so  far  as  we  are  concerned,  in  this  case,  is  with  the  safe¬ 
guarding  of  the  rights  and  the  priveleges  of  this  defend¬ 
ant,  and  I  think,  as  one  of  the  attorneys  for  the  defendant, 
that  the  Court,  in  taking  this  action,  is  not  punishing  Mr. 
Morosini,  if  punishment  is  the  proper  result  of  such  con¬ 
duct,  but  it  is  punishment  to  the  defendant. 

“The  Court:  The  Court  thinks  not,  because  the  Court 
thinks  that  you,  Mr.  Cohalan,  have  the  ability,  you  have  a 
thorough  knowledge  of  the  case,  as  thorough,  I  am  sure, 
as  Mr.  Morosini  has,  and  you  have  the  advice  and  counsel 
and  help  of  one  of  the  ablest  men  of  our  local  bar. 


“Mr.  Cohalan:  Well,  may  1  just  say  tliat  we  accede  to 
your  Honor’s  ruling,  but  we  would  like  an  exception  there¬ 
to? 

“The  Court:  You  may  have  an  exception.” 

V. 

Admission  in  Evidence  of  the  Book  Written  by  Appellant 
and  Published  in  1930  Under  the  Title  “Spreading  Germs 
of  Hate”  and  it’s  Use  by  the  Prosecution  Before  the  Jury. 

In  his  opening  statement  to  the  jury,  Prosecutor  Ma¬ 
loney  stated: 

188  “Mr.  Maloney:  Ladies  and  gentlemen,  in  the 
course  of  this  trial  I  will  give  you  a  definition  of 
‘propaganda’ — I  will  give  you  the  definition  of  what  it  is, 
that  the  defendant  himself  makes,  what  he  considers  propa¬ 
ganda  to  be,  and  submit  to  you,  ladies  and  gentlemen,  it 
i$  a  pretty  good  definition  of  ‘propaganda’. 

i  “I  hold  here  in  mv  hand  a  book.  This  book  will  be  the 

* 

text  of  the  Government  and  the  obituary  of  this  defendant. 

“Its  title  is  ‘Spreading  Germs  of  Hate,’  by  George 
Sylvester  Yiereck. 

“Mr.  Morosini:  May  I  interrupt  again?  As  I  have 
said  before,  I  do  not  like  to  keep  on  interrupting,  but  I 
believe  that  I  would  like  to  have  Mr.  Maloney’s  statements 
cpnfined  to  an  opening  statement  and  not  used  for  the 
purpose  of  putting  testimony  in  the  record  at  this  time. 

I  “Mr.  Malonev:  I  fullv  intend  to  offer  this  book  in  evi- 
denee  in  the  course  of  the  trial,  sir.  I  think  it  is  proper. 

“The  Court:  The  Court  thinks,  however,  that  the  jury 
are  not  to  be  informed  as  to  the  contents  of  the  book  until 
the  Court  has  permitted  it  to  go  in  evidence.” 
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When  Government  Witness  Hauck  was  under  direct  ex¬ 
amination,  the  following  occurred: 

2S3  “By  Mr.  Maloney: 

“Q.  Tell  us  about  some  of  the  stuff  that  is  not 
poetry  that  he  has  written.  A.  ‘  Spreading  Germs  of  Hate.  ’ 
“Q.  Did  he  tell  you  he  had  written  a  book  by  that 

284  title?  A.  Yes,  sir. 

“Q.  Did  you  ever  see  it  in  his  library  at  305  River¬ 
side  Drive,  New  York  City?  A.  Yes,  I  have  seen  it. 

“Q.  I  show  you  this  book  entitled  ‘Spreading  Germs 
of  Hate’  by  George  Sylvester  Viereck  (handing  book  to 
the  witness).  Ts  that  the  book  he  said  he  wrote?  A.  Yes. 

“Mr.  Morosini:  It  is  not  a  question  of  the  fact  that  the 
defendant  wrote  this  book  ‘Spreading  Germs  of  Hate,’  we 
merely  object  to  it  at  this  time  or  object  to  any  reference 
to  it  at  this  time  on  the  ground  that  it  is  not  properly  a 
part  of  the  Government's  case  or  has  any  reference  to  it, 
as  far  as  the  Government's  case  is  concerned,  and  does 
not  come  within  the  indictment. 

“The  Court:  It  may  be  received.  Has  it  been  offered? 

“Mr.  Maloney:  It  has  been  offered. 

“The  Court:  It  mav  be  marked  in  evidence. 

« 

“(Government’s  Exhibit  No.  12  is  marked  in  evidence.) 

“Mr.  Maloney:  Now,  with  the  Court’s  pennission,  may 
I  just  read  one  little  paragraph  from  this  book,  page  11 — 

“Mr.  Morosini:  (Interrupting)  Just  one  moment.  Is 
that  Exhibit  12? 

285  “Mr.  Malonev:  That  is  right. 

“Mr.  Morosini:  1  might  say  at  this  time,  if  the 
Court  please,  if  Mr.  Maloney  is  going  to  read  any  portion 
from  this  book,  I  claim  the  right,  of  course,  under  the  rule 
of  completeness,  to  read  other  portions  of  this  book. 

“The  Court:  Yes,  vou  mav. 

7  •  * 
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“Mr.  Morosini:  And  l  would  like,  if  I  so  choose,  to  re¬ 
serve  that  right  until  some  later  point  in  the  trial. 

“The  Court:  You  will  have  that  opportunity. 

|  “Mr.  Maloney:  Page  11  of  this  book  entitled  ‘Spread¬ 
ing  Germs  of  Hate,’  by  George  Sylvester  Yiereck,  pub¬ 
lished  in  1930.  Part  I  of  this  book  is  entitled  ‘An  overdose 
of  poison."  Part  II  is  entitled  ‘Secrets  of  German  Propa¬ 
ganda.  ’ 

“Page  11,  of  the  book,  written  by  the  defendant  in  1930 
— and  ladies  and  gentlemen,  you  will  remember  I  said  that 
we  would  have  a  definition  of  ‘propaganda.’  It  says; — 
speaking  of  ‘propaganda.’ 

“Mr.  Morosini:  Will  vou  tell  me  what  line  vou  are  go- 
ing  to  read  from,  Mr.  Maloney,  so  that  I  can  follow  you? 

“Mr.  Maloney :  Speaking  of  propaganda  at  page  11, 
starting  with  the  first  paragraph  on  page  11 — I  beg  your 
pardon — starting  at  the  top  of  page  10: 

“  ‘It  is  difficult  to  draw  a  line  between  legitimate  po¬ 
litical  agitation  and  propaganda.  It  is  not  always  possible 
to  determine  where  the  one  ends  and  the  other  begins.  It 
is  at  times  hard  to  distinguish  between  the  press 
286  agent,  the  lawyer,  the  public  relations  counsel,  the 
reporter,  the  educator,  the  preacher  and  the  poli¬ 
tician,  the  statesman  and  the  propagandist.’ 

“Then  he  says: 

“  ‘Again,  what  is  propaganda?’ 

“And  then  coming  down  to  the  last  paragraph  on  page 
11,  after  some  intermittent  discussion,  he  says: 

“  ‘At  last  we  have  snared  our  bird.  Propaganda  is  a 
campaign  camouflaging  its  origin,  its  motive  or  both,  con¬ 
ducted  for  the  purpose  of  obtaining  a  specific  objective 
by  manipulating  public  opinion.' 

“That  is  the  definition  of  propaganda  by  the  defendant. 
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“I  might  just  read  one  other  small  passage.  On  page 
55  of  the  same  book  the  defendant  Viereck  writes,  in  1930, 

“  ‘The  objective  of  German  propaganda  was  three-fold 
— to  strengthen  and  replenish  Germany,  to  weaken  and 
embarrass  Germany’s  foes,  and  third,  to  keep  America  out 
of  the  War  by  spreading  truth  as  Germany  saw  it.’ 

“Then  again  at  page  51 — and  this  is  the  last  quotation 
for  the  time — 

“  ‘Out  of  these  negotiations  grew  the  Propaganda  Cab¬ 
inet.’ 

“Mr.  Morosini:  Will  you  point  out  where  you  are  read¬ 
ing  from,  Mr.  Maloney? 

“Mr.  Maloney:  The  next  to  the  last  paragraph  on 
287  Page  51.  1  will  read  the  whole  paragraph. 

“The  German  Steamship  Companies  were  eager  to 
place  at  Germany’s  disposal  a  large  force  of  employees 
condemned  to  idleness  by  the  Blockade.  Meeting  the 
editor  of  the  Fatherland,’ — who  bv  the  wav  was  the  defend- 
ant  George  Sylvester  Viereck — 

“Mr.  Morosini:  (Interrupting)  Just  one  moment,  if 
the  Court  please. 

“Again,  as  I  say,  I  have  no  objection  to  testimony  coming 
from  witnesses,  but  I  do  object  to  Mr.  Maloney  testifying. 

“The  Court:  Objection  sustained. 

“Mr.  Morosini:  May  I  have  that  stricken  from  the  rec¬ 
ord? 

“The  Court:  It  may  go  out. 

“Mr.  Maloney:  There  seems  to  be  an  objection  to  my 
stating  that  Mr.  Viereck  was  the  editor  of  the  Fatherland, 
so  I  will  go  to  page  G1  of  the  same  work,  and  I  will  quote 
from  the  last  paragraph: 

“  ‘What  do  you  propose,  Mr.  Viereck?’  inquired  Dr. 
Dernberg,  looking  at  the  editor  of  the  Fatherland,  who, 
ever-restless,  was  pacing  up  and  down  the  room.’ 


“Mr.  Morosini:  Now,  just  a  moment.  May  we  have,  if 
Government  counsel  is  going  to  read  from  this  Exhibit  to 
I  which  I  have  objected,  and  to  its  introduction  in  evidence 
to  which  T  have  an  exception,  may  we  have  it  read  with¬ 
out  dramatics  and  without  characterizations,  or 

288  building  any  inferences  or  conclusions  from  the  pass¬ 
age  which  he  was  reading? 

“The  Court:  I  thought  he  had  just  read  it  and  said  he 
was  going  back  to  the  other  page. 

“Mr.  Morosini:  He  seems  to  be  combining  both  his  own 
comment  and  what  he  is  reading. 

“The  Court:  I  have  no  copy  before  me,  but  I  thought 
he  was  reading,  up  to  that  point. 

“You  may  proceed. 

“Mr.  Malonev:  I  don’t  intend  to  overdramatize  this 
thing,  but  at  the  same  time,  may  it  please  the  Court,  I  can¬ 
not  bring  mvself  to  descend  to  the  level  of  forensics  em- 
ployed  by  my  adversary,  Mr.  Morosini. 

“Mr.  Morosini:  Now,  just  one  moment.  I  object  to 
these  side  remarks  on  the  part  of  counsel.  I  object  to  this 
remark,  and  I  object  to  other  remarks  made  throughout 
the  course  of  this  trial. 

“I  believe  when  I  was  arguing  a  motion  before  vour 
!|Ionor,  I  was  characterized  as  evesdropping  on  a  conver¬ 
sation  which  he  was  holding  with  his  colleague.  There  mav 
have  been  other  comments  which  I  think,  I  am  quite  sure, 
are  entirely  unjustified  and  entirely  unwarranted,  in  the 
course  of  the  trial.  I  take  exception  to  them,  and  I  have 
asked  your  Honor  to  direct  Government’s  counsel  to  con¬ 
duct  himself  accordingly. 

289  “The  Court:  Well,  it  is  rather  difficult  for  the 
Court  to  control  the  language  of  counsel.  What  I  can 

do  is  to  admonish  this  jury,  and  that  I  will  do,  that  they  are 
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to  base  their  verdict  upon  the  evidence  of  witnesses,  guided 
to  that  verdict  by  the  law  as  given  to  them  by  the  Court. 

“Mr.  Morosini:  My  tactics,  if  the  Court  please,  ap¬ 
parently  on  this  trial  have  been  put  in  issue.  I  do  not 
want  to  pursue  the  matter  further,  but  I  would  like  to  have 
it  stated  what  tactics  are  so  objectionable.  I  am  attempt¬ 
ing  to  conduct  myself  as  a  lawyer  representing  a  defend¬ 
ant  in  the  trial  of  this  case.  If  there  is  anything  objection¬ 
able  about  my  tactics,  I  would  like  to  have  your  Honor 
tell  me  so. 

“The  Court:  Yes,  if  I  see  any,  I  will. 

“Mr.  Morosini:  And  I  ask  if  you  have  seen  any  up  to 
this  point. 

“The  Court:  Let  us  proceed. 

“Mr.  Maloney:  Now,  we  will  return  to  page  51,  from 
which  I  was  reading  when  we  digressed  for  a  moment. 

“On  page  51,  next  to  the  last  paragraph — or  the  last 
paragraph : 

“  ‘The  German  Steamship  companies  were  eager  to  place 
at  Germany’s  disposal  a  large  force  of  employees  con¬ 
demned  to  idleness  by  the  Blockade. 

290  “  ‘Greeting  the  editor  of  the  Fatherland’ — the 

defendant  Viereck — ‘the  steamshipmen  and  other 
influential  pro-Germans,  at  a  New  York  Club  on  Central 
Park  South,  Germany’s  newlv  arrived  ambassadors  of 
propaganda,  flanked  by  Embassy  officials,  adopted  a  pro¬ 
gram  of  cooperation.  Out  of  the  negotiations  grew  the 
Propaganda  Cabinet  at  1123  Broadway,  where  Dr.  Dern- 
herg  and  Dr.  Fuehr  occupied  offices  under  the  observant 

eves  of  the  United  States  Secret  Service.’  ” 

•  •  •  •  • 

294  “Mr.  Maloney:  Now  with  the  Court’s  permis¬ 
sion,  I  would  like  to  read  from  page  104  of  this  little 
work,  entitled  ‘Spreading  Germs  of  Hate.’ 


128 


“Starting1  with  the  first  paragraph: 

“  ‘German  Propaganda.’ 

“This  is  entitled  ‘Secrets  of  German  Propaganda’ — 

“Mr.  Morosini:  (Interrupting)  If  the  Court  please,  I 
renew  my  motion  at  this  time  to  this  evidence  as  part  of 
the  Government’s  case.  After  ali  this  man  stands  indicted 
for  acts  allegedly  occurring  between  September  26th,  1939 
and  April,  1941.  This  book  was  published  back  in  1930. 

“I  must  further  renew  my  objection  to  its  presence  in 
evidence,  and  any  further  reference  to  it,  as  far  as  the 
Government’s  case  is  concerned. 

“The  Court:  Overruled. 

,  “Mr.  Morosini:  May  I  have  an  exception? 
i  “The  Court :  You  may  have  an  exception. 

295  “Mr.  Maloney:  The  chapter  is  entitled,  ‘Secrets 
of  German  Propaganda,’  subdivision  11,  entitled 
under  McLemore:  ‘German  Propaganda,  in  spite  of  the 
handicaps  and  misfortunes,  in  spite  of  the  affairs  at  home 
and  abroad,  in  spite  of  the  indiscretions  of  Boy-ed  and 
Papen,  and  the  loss  of  the  Albert  Portfolio,  kept  Amer¬ 
ican  sentiment  divided  even  after  the  Lusitania  and  played 
an  important  part  in  the  Presidential  campaign  in  1916. 
There  was  at  least  one  moment  when  German  propaganda 
almost  succeeded  in  barring  American  passengers  from  all 
ships  armed  for  defense,  or  otherwise,  under  the  flag  of 
the  Allies.  The  McLemore  Resolution  would  have  with¬ 
drawn  the  protection  of  the  American  Government  from 
American  citizens  traveling  upon  an  armed  vessel  under 
the  flag  of  any  belligerent.  It  was  highly  popular  in  the 
State  of  Texas — ’ 

“Mr.  Morosini:  (Interrupting)  Just  a  moment.  Will 
you  note  that  you  are  omitting  a  sentence? 

“Mr.  Maloney:  I  will  read  it:  ‘This  idea  coincided 
with  the  convictions  of  a  large  number  of  western  states- 
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men.  It  was  highly  popular  in  the  State  of  Texas  from 
which  McLemore  hailed.  McLemore ’s  intention  was  to 
protect  American  citizens  against  themselves  and  to  re¬ 
move  a  possible  cause  of  friction  with  Germany.  The  reso¬ 
lution  was  suggested  to  McLemore — ’ 

“Mr.  Morosini:  Will  you  please  note,  Mr.  Maloney, 
296  that  you  have  also  skipped  a  paragraph? 

“Mr.  Maloney:  Yes,  may  it  be  noted  that  I  have 
skipped  a  paragraph?  ‘The  resolution  was  addressed  to 
McLemore  by  Shamus  O’Shiel,  a  brilliant  young  Irish- 
American  poet  and  politician  with  extraordinary  political 
sagacity  and  foresight.  There  was  nothing  improper  in 
this.  Congressmen  constantly  received  suggestions  for 

resolutions  from  friends  and  constituents.  Occasionallv 

* 

one  of  their  friends  may  be  a  propaganda  wolf  in  sheep’s 
clothing.  The  young  Irishman  who  suggested  the  Mc¬ 
Lemore  resolution,  though  acting  on  his  own  responsibil¬ 
ity,  was  in  close  contact  with  both  the  German  and  the 
Irish  propaganda  chiefs.  The  moment  the  resolution  had 
been  introduced,  he  rushed  to  New  York  gleefully  to  re¬ 
port  the  event  to  the  editor  of  the  “Fatherland” — ’  the 
defendant  Viereck,  ‘ — and  to  the  editor  of  the  Gaelic- 

•  American.  He  was  welcomed  by  both  with  open  arms.’  ” 

***** 

307  “Mr.  Maloney:  Your  Honor,  there  is  just  one 
part  here  that  I  would  like  to  get. 

“In  connection  with  the  part  which  has  just  been 

308  read,  just  gone  into  evidence  concerning  the  ship¬ 
ment  of  these  hooks  to  Ireland,  I  would  like  to  read 

from  page  223  of  the  book,  ‘Spreading  Germs  of  Hate.’ 

“Throughout  the  war  the  clan-na-Gael,  a  powerful  se¬ 
cret  Irish  organization,  kept  step  with  the  German-Amer- 
ieans.  Professor  Kuno  Meyer,  the  great  German  author- 
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ity  on  the  Gaelic  language,  harangued  Irish  meetings  while 
Judge  Daniel  F.  Colialan — ’ 

!  “I  take  it  that  is  Senior  Judge  Daniel  F.  Cohalan. 

“  ‘ — inflamed  German  audiences  with  his  eloquence.  In 
most  large  undertakings  the  Teutons  were  led  by  their  Hi¬ 
bernian  allies.' 

!  “I  see  it  not  approaches  the  hour  for  recess,  sir.” 

***** 

311  “Mr.  Morosini:  There  is  a  correction  in  the  rec¬ 
ord  I  would  like  to  take  care  of,  rather  a  minor  thing. 
When  this  book  ‘Spreading  Germs  of  Hate’  was  placed  in 
evidence,  I  made  an  objection  to  it  and  your  Honor  let  it 
in.  I  distinctly  recall  asking  for  an  exception  and  having 
your  Honor  grant  me  an  exception.  The  record  does  not 
show  it  and  I  should  like  it  to  show  it. 

“The  Court:  Let  the  record  now  show  that  an  excep¬ 
tion  is  saved  for  the  defendant.  I  intended  to  allow  you 
an  exception. 

“Mr.  Morosini:  My  recollection  is  that  you  did.” 

#  «  *  *  * 

320  “Mr.  Morosini:  Now,  if  the  Court  please,  I  am 
going  to  object  to  any  further  reading  from  this 

book  which  is  in  evidence.  It  is  obviously  unrelated  to  the 
testimony.  This  witness  has  not  testified  to  anything  which 
I  am  quite  certain  Mr.  Maloney  proposes  to  read.  Mr.  Ma¬ 
loney,  in  this  fashion,  is  making  his  argument  to  the  jury, 
interspersing  his  argument  to  the  jury  during  periods  of 
this  witness’  testimony.  I  object  to  it. 

“The  Court:  T  think  that  is  proper.  You  may  read 
such  portions  as  you  wish,  and  you  may  supply  others. 

,  “Mr.  Morosini.  Then  may  we  have  all  of  the  portions 
of  that  exhibit  which  the  Government  proposes  to  read,  read 
at  one  time,  so  that  the  context  and  the  continuity  of 

321  the  book  may  be  placed  before  the  jury  at  one  time? 
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“The  Court:  Well,  I  prefer  to  proceed  the  other 
war,  let  Mr.  Maloney  bring  to  the  attention  of  the  jury 
such  parts  as  he  thinks  are  important  and  relies  upon,  and 
later  you  may  supply  other  parts,  if  you  think  they  are 
necessary. 

“Mr.  Morosini:  May  I  say,  this  is  not  examining  this 
witness.  This  witness  is  on  the  stand  for  purposes  of  ex¬ 
amination.  May  I  say,  let  us  complete  the  examination 
then  if  Mr.  Maloney  chooses  to  read,  all  right. 

“The  way  it  is  being  done,  all  we  are  getting  here  is  fac¬ 
tual  testimony  from  the  witness  and  then  for  purposes  of 
argument  the  book  is  being  periodically  referred  to. 

“I  object  to  the  procedure,  your  Honor. 

“The  Court:  I  think  it  is  proper. 

“Mr.  Morosini:  May  I  have  an  exception? 

“The  Court:  Yes,  vou  may  have  one. 

322  “Mr.  Maloney:  I  will  read  from  page  106  of  the 
book,  ‘Spreading  Germs  of  Hate,’  the  chapter  en¬ 
titled,  ‘Secrets  of  German  Propaganda’  near  the  end  of  the 
second  paragraph  on  page  106: 

“  ‘Each  side  attempted  to  hide  its  own  selfish  end  behind 
some  legitimate  American  purpose.  It  has  been  said  that 
patriotism  is  the  last  resort  of  the  scoundrel.  It  was  the 
first  resort  of  the  propagandist.  Every  propagandist 
draped  himself  in  the  flag.’ 

“Mr.  Morosini:  May  I  just  call  the  attention  of  the 
Court  and  the  jury  to  the  fact,  and  I  would  like  to  have 
it  noted  on  the  record  again,  that  this  book  concerns  itself 
with  propaganda  during  the  World  War  of  1917.  I  would 
like  to  have  that  fact  again  noted. 

“The  Court:  The  jury  will  have  the  book  and  they  will 
determine  for  themselves  what  it  is. 

“Mr.  Morosini:  The  book  itself,  your  Honor,  deals  spe¬ 
cifically  with  propaganda  during  that  period;  there  is  no 
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doubt  about  that.  I  would  like  to  have  that  clear  at  this 
time. 

“The  Court:  The  jury  will  note  that  that  is  the  fact. 
It  is  for  them  to  interpret. 

“Mr.  Morosini:  If  the  Court  please,  is  it  not  a  question 
of  interpretation  at  all.  It  is  a  question  of  that  book  deal¬ 
ing  with  a  certain  subject.  The  book  itself  is  specific 
323  and  concerns  itself  with  propaganda  during  the  war 
of  1917.  The  book  was  published  in  1930,  and  it 
specifically  deals  with  this  particular  thing. 

“The  Court:  The  jury  will  understand  it.“ 


Government  witness  Spielman  was  on  the  witness  stand 

i  when  Prosecutor  Hickey  inquired  of  her : 

SS6  “Q.  Have  you  ever  read  this  book  Government 
Exhibit  12  by  George  Sylvester  Viereck  and  entitled 
‘Spreading  Germs  of  Hate'?  A.  Xo,  I  perhaps  should 
have. 

“Q.  Do  you  know  whether  the  Senator  read  it  ?  A.  He 
had  a  great  many  of  Viereck ’s  books  in  his  office;  I  don’t 
know  whether  he  read  that  one  or  not. 

“Mr.  Hickey:  I  would  like  to  read  just  one  short  pas¬ 
sage  to  the  jury  from  page  118  of  Government's  Exhibit  12. 
The  defendant  Viereck  states : 

“  ‘Nevertheless  German  propaganda — ’ 

“Mr.  Morosini:  (Interrupting)  Just  a  moment;  I  ob¬ 
ject  to  this  at  this  time.  This  is  not  proper  re-direct  and  it 
has  nothing  to  do  with  the  testimony  of  this  witness  and  I 
object  to  it  at  this  time. 

“Mr.  Hickey:  May  I  explain  that  at  this  time? 

“The  Court:  You  mad  read  it. 

“Mr.  Hickey:  I  was  going  to  say  that  he  himself 
brought  out  that  the  Senator  was  against  war. 
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887  “  ‘Nevertheless,  German  propaganda  in  the  Unit¬ 

ed  States  cannot  be  pronounced  a  failure  if  its  object 
was  to  keep  America  out  of  the  war  from  August  1914,  to 
April  1917.’ 

“By  Mr.  Hickey: 

“Q.  And  you  testified  that  is  what  Senator  Lundeen 
was  trying  to  do,  is  that  correct? 

“Mr.  Morosini:  What  page  is  that  from,  Mr.  Hickey? 
“Mr.  Hickey:  Page  118,  the  last  paragraph. 

“I  have  no  further  questions.” 

#  #  *  *  # 


Upon  re-direct  examination  of  Congressman  Fish,  Prose¬ 
cutor  Maloney  in  the  presence  of  the  jury,  inquired  of  Mr. 
Fish: 

683  “Q.  Do  you  know,  Mr.  Fish,  that  in  1930,  this 
good  American  citizen,  Mr.  Viereck,  wrote  a  book 

called  ‘Spreading  Germs  of  Hate’  in  which  he  said,  and  I 
quote  from  page  65 :  ‘  The  objective  of  German  propaganda 
was  three-fold;  to  strengthen  and  replenish  Germany,  to 
weaken  and  embarrass  Germany’s  foes,  and  to  keep  Amer¬ 
ica  out  of  the  war.’ 

“Q.  Do  you  know  that  he  wrote  such  a  book?  A.  No, 
I  do  not,  I  have  never  read  the  book. 

684  “Q.  Is  it  a  coincidence  that  his  views  as  a  Ger¬ 
man  propagandist  coincide  so  closely  with  your  views 

as  a  Congressman  at  this  time?  A.  No,  it  is  not.  How  do 
you  mean  it?  I  don’t  understand  that  question  at  all.  What 
do  you  mean  by  it  ? 

“Mr.  Maloney:  I  have  no  further  questions.” 

686  “Mr.  Maloney:  I  would  just  like  to  know  wheth¬ 
er  this  witness  would  know  Nazi  propaganda  if  he 

saw  it. 
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“The  Witness:  I  would  not,  because  I  know  no  Nazi 
propagandists. 

,  “The  Court:  I  think  that  is  sufficient.” 

#  #  #  #  * 

689  “By  Mr.  Maloney: 

“Q.  Speaking  of  patriotism,  then,  Mr.  Fish,  you 
do  not  agree  with  the  defendant  Viereck  when  he  wrote  as 
follows:  ‘It  has  been  said  that  patriotism  is  the  last  resort 
of  the  scoundrel’? 

“Mr.  Cohalan:  I  object  to  this  cross  examination  of  the 
witness. 

:“Mr.  Maloney:  I  am  re-cross  examining  on  the  question 
of  patriotism. 

“The  Witness:  Anybody  can  ask  me  any  question  they 
want. 

“Mr.  Maloney:  I  just  want  to  know  if  he  agrees. 

“The  Court:  It  is  objectionable,  and  the  Court  thinks  it 

should  be  sustained.” 

#****■ 

In  his  summation  Mr.  Maloney  referred  to  “Spreading 
Germs  of  Hate”  as  follows: 

1553  “Now,  preliminary  to  that,  you  American  ladies 
and  gentlemen  should  know  with  whom  we  are  deal¬ 
ing  here.  This  man,  George  Sylvester  Viereck,  is,  by  his 
own  admission,  the  world’s  outstanding  propagandist.  By 
his  own  admission,  if  you  please.  You  have  seen  his  book 
which,  as  I  told  you,  would  be  the  text  of  the  Government’s 
case,  and  the  epitaph  of  this  defendant." 

Further  along  in  this  closing  argument: 

1557  “Now,  in  my  opening  address  I  made  some  refer¬ 
ence  to  a  definition  of  propaganda.  So  that  you  will 
not  retire  to  your  jury  room  with  that  definition  befogged 
by  all  the  fury  of  some  acts  of  bickering,  I  would  like  to 
read  it  to  you  again. 
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“Page  11  of  his  book: 

“  ‘Propaganda  is  a  campaign  camouflaging  its  origin,  its 
motive  or  both,  conducted  for  the  purpose  of  obtaining  a 
specific  objective  by  manipulating  public  opinion.  ’ 

“There  is  his  definition,  given  by  the  world’s  greatest 
propagandist.  Now,  further  on  the  world’s  greatest  propa¬ 
gandist  again  said,  speaking  of  laws  to  regulate  propaganda, 
he  said  at  page  90 : 

1558  “  ‘There  is  no  safeguard  which  the  law  can  create 
which  human  ingenuity  cannot  circumvent.’ 

“And  how  well  and  diligently  he  has  worked  to  try  to 
prove  it. 

“But,  ladies  and  gentlemen,  for  the  first  time  in  a  long 

and  dishonored  career  the  master  propagandist  has  failed. 

He  is  here  today  to  answer  to  you  because  he  has  failed.  He 

failed  in  his  attempt  to  circumvent  this  law  requiring  his 

registration  and  full  disclosure. 

“Now,  ladies  and  gentlemen,  for  anyone  who  has  ever 

given  it  any  thought,  and  I  am  quite  sure  that  at  some  time 

or  another  most  people  have,  there  is  an  unusual  element  in 

the  official  German  militaristic  line,  and  it  runs  somewhat 

like  this:  ‘You  mav  be  sure  that  anv  time  that  the  German 

*  •< 

military  machine  devises  a  plan,  that  plan  is  pretty  certain 
to  be  almost  perfection  itself.  ’ 

“Now  to  illustrate  what  I  mean:  in  World  War  1,  the 
plan  was  to  reach  the  channel  ports  by  striking  through  the 
low  countries.  That  was  the  plan  in  World  War  1.  It 
failed  because  of  faulty  execution.  In  World  War  2  the 
identical  plan,  but  this  time  it  did  not  fail  because  the  exe¬ 
cution  was  perfect.  They  had  benefited  by  what  they  had 
learned  the  first  time.  So  it  is  with  their  propaganda. 

“This  little  text  sets  forth  what  the  German  propa- 

1559  ganda  plan  was  in  the  last  war  and,  now  let  us  see 
just  exactly  how  well  they  followed  the  same  plan. 
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“At  page  55: 

“  ‘The  objective  of  German  propaganda  was  three-fold: 
To  strengthen  and  replenish  Germany;  to  weaken  and  em¬ 
barrass  Germany’s  foes;  and  to  keep  America  out  of  the 
War.’ 

!  “That  was  their  objective  in  the  last  war.  They  did  not 
succeed  in  the  last  war.  Apparently  their  execution  was 
faulty.  This  time  they  tried  it  again.  Their  execution 
was  much  better  but  still  not  successful,  for  which  we  can 
all  give  thanks.  An  amazing  little  bit,  that  shows  to  what 
infinite  detail  the  plotters  against  our  national  security  have 
followed  the  same  plan. 

“On  page  57,  and  I  quote  from  this  Nazi  disciple’s  book, 
they  are  speaking  of  the  distribution  of  a  certain  propa¬ 
ganda  letter,  and  I  quote: 

“  ‘The  distribution  of  this  booklet,  Dr.  Fuehr  insists 
must  be  nation-wide.  “Let  us  send  it,”  he  says,  “to  all 
the  men  and  women  listed  in  Who’s  Who."  ’  That  was 
b^ck  in  1917.  Here  is  a  list  of  Who’s  Who  compiled  by  the 
secretary  to  Congressman  Fish  at  the  request  and  direc¬ 
tion  of  the  defendant. 

“Again,  at  page  104 — er,  before  I  go  into  that;  this  lit¬ 
tle  booklet,  ‘Seven  Periods  of  Irish  History’ — Mr. 
1560  Cohalan — by  Shaemus  O’Shiel.  Who  was  Shae- 
mus  O’Shiel?  This  book  was  published  by  Flanders 
Hall,  but  who  was  Shaemus  O’Shiel?  Page  104  of  Mr. 
Viereck’s  book: 

“  ‘The  resolution  was  suggested  to  MeLemore  by  Shae¬ 
mus  O’Shiel,  a  brilliant  young  Irish  American  poet  and 
politician,  with  extraordinary  political  sagacity  and  fore¬ 
sight.  There  was  nothing  improper  in  this.’ 

“So  said  Mr.  Yiereck  in  1917. 

“  ‘Congressmen  constantly  receive  suggestions  for  reso¬ 
lutions  from  friends  and  constituents.  Occasionally  one  of 
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their  friends  may  be  a  propaganda  wolf  in  sheep’s  cloth¬ 
ing.’ 

“How  prophetic! 

“  ‘The  young  Irishman  who  drafted  the  McLemore  reso¬ 
lution,  though  acting  on  his  own  responsibility,  was  in  close 
contact  with  both  German  and  Irish  propaganda  chiefs.’ 

“Shaemus  O’Shiel;  author  of  ‘Seven  Periods  of  Irish 
History’  published  by  the  Nazi  publishing  house,  Flan¬ 
ders  Hall. 

“Not  to  bore  you,  but  to  call  your  attention  to  one  or  two 
other  items,  the  matter  of  reprinting  choice  morsels  and 
distributing  them.  That  is  nothing  new.  Page  82  of  our 
text: 

1561  “  ‘Articles  likely  to  prove  effective  weapons  were 

reprinted  as  pamphlets.  The  smallest  edition  of  sev¬ 
eral  hundred  thousand.’ 

“There  it  was  in  World  War  1,  and  as  it  was  in  World 
War  1  so  it  was  again  in  World  War  2. 

“And,  one  last  example.  These  patriotic  committees. 
These  patriotic  committees  that  changed  their  colors  and 
their  names  at  the  will  and  the  whim  and  the  direction  of 
this  defendant.  Here  is  what  he  said  about  the  committee 
he  had  in  1917 : 

“  ‘Subsequently  the  embargo  conference — ’ 

“That  is  what  it  was  called  then — 

“  ‘which  wrote  this  issue  upon  its  banners,  was  organ¬ 
ized  in  Chicago  in  1915.  In  time  it  underwent  manv  meta- 
morphises  and  changes  of  name.  It  had  various  aliases  and 
offsprings.  The  purpose  behind  them  was  the  same.  They 
were  financed  from  the  same  secret  source,  and  they  were 
effective  because  a  large  majority  of  the  members,  includ¬ 
ing  in  some  cases  the  man  ostensibly  at  the  head,  were  eith¬ 
er  sincere  partisans  of  Germany  or  sincere  pacifists.’ 

“There  it  was  in  the  first  war. 
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“Ladies  and  gentlemen,  that  is  what  we  American  people 
were  exposed  to  in  this  war.  Personally,  it  is  my  feel- 
1562  ing,  and  I  think  it  is  shared  by  all  of  us,  that  we  have 
caught  this  thing  before  it  was  the  ruination  of  all 
of  us.” 

#  *  #  #  * 

1568  “You  heard  him  described  variously  as  a  good, 
patriotic  American  citizen:  as  a  great  author:  as  an 
author  and  journalist;  as  a  man  who  wanted  to  do  an  hon¬ 
est  job  for  America,  and  all  the  rest  of  it. 

“Now  I  will  give  you  a  description  of  himself  from  his 
own  book: 

“  ‘A  venom  bloated  toad  of  treason.' 

“Ladies  and  gentlemen,  he  must  have  thought  well  of  that 
description.  He  must  have  thought  it  was  pretty  accurate 
because  he  printed  it  in  his  own  book  at  page  76.  That  is 

the  description  to  which  I  do  not  care  to  add  a  single  word.” 

*  •  #  *  * 

,The  book  “Spreading  Germs  of  Hate"  was  published  in 
1930,  and  appellant  offered  to  prove  by  former  Acting  Sec¬ 
retary  of  State  Phillips  that : 

1271  “Mr.  Cohalan:  We  offer  to  prove  through  the 
testimony  of  Ambassador  Phillips  that  back  in  the 

year  1933  Mr.  Yiereck,  upon  his  return  from  Europe,  con¬ 
tacted  the  White  House  and  stated  that  in  his  travels  abroad 
lie  had  procured  some  knowledge  or  information  which  he 
thought  would  be  of  importance  or  value  to  the  United 
States  Government,  and  that  he  wished  to  he  able  to  trans¬ 
mit  or  impart  the  same  to  the  proper  Government  offi¬ 
cials. 

1272  “We  further  offer  to  prove  that  pursuant  to  such 
request  on  Mr.  Viereck’s  part,  he  was  referred  by 

the  White  House  to  the  State  Department,  and  there  met 
and  conferred  with  Mr.  Phillips,  who  was  Acting  Secretary 
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of  State  at  that  time ;  that  he  had  a  conversation  with  Mr. 
Phillips;  that  he  was  thereafter  referred  by  Mr.  Phillips 
for  further  conversations  to  some  office  aides  in  the  State 
Department,  and  that  these  conversations  continued. 

“We  offer  this  proof  to  show  that  in  1933,  this  man,  who 
is  here  standing  trial  charged,  amongst  other  things,  with 
propaganda  was,  Number  1,  accepted  by  the  American  Gov¬ 
ernment,  as  a  person  capable  of  imparting  to  them  infor¬ 
mation  about  matters  and  information  of  importance,  and, 
Number  2,  was  so  interested  in  the  American  Government 
that  he  was  willing  and  anxious  to  impart  such  informa¬ 
tion. 

“This  proof  goes  to  show  past  conduct  on  the  part  of 
this  defendant,  and  is  offered  on  the  question  of  intent  in 
this  indictment. 

“Let  me  add  this  thought,  if  I  may.  The  prosecution  in 
this  case  was  permitted  to  introduce  in  evidence  a  book  writ¬ 
ten  by  this  defendant  in  1930,  having  propaganda  as  its  chief 
motive.  We  believe  that  the  testimony  offered  here  is  com¬ 
petent  in  order  to  show  that  after  the  publication  of 
1273  that  book,  some  three  years  after  the  publication  of 
that  book,  this  defendant,  as  shown  by  his  acts  and 
conduct,  that  his  loyalty  and  allegiance  lay  to  this  Gov¬ 
ernment,  as  opposed  to  any  other  Government. 

“Mr.  Morosini:  The  correspondence  is,  of  course,  of¬ 
fered  on  the  same  theorv. 

m 

“Mr.  Maloney:  May  it  please  the  Court,  we  object  on 
the  same  grounds  as  we  objected  to  the  correspondence,  as 
of  that  date. 

“The  Court:  I  take  it  that  it  is  proffered  by  this  wit¬ 
ness  what  was  sought  to  be  proved  by  the  correspondence 
just  rejected. 

“Mr,  Cohalan:  It  is  in  furtherance  of  that,  yes. 
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“The  Court:  I  will  adhere  to  my  ruling.  It  will  be  the 
same  as  to  this  proffer. 

“There  was  an  objection? 

■  “Mr.  Maloney:  Yes,  sir;  there  was  an  objection. 

“Mr.  Cohalan:  May  we  have  an  exception? 

“The  Court:  Yes,  you  may  have  one. 

“Mr.  Morosini:  Do  I  understand  the  Court  is  not  go¬ 
ing  to  permit  the  defense  to  go  into  the  activities  of  the  de¬ 
fendant  back  in  1933,  or  thereabouts? 

,  “The  Court:  I  do  not  see  how  they  are  relevant,  un¬ 
less  they  have  some  connection  with  the  matters  inquired 
about. 

“Mr.  Morosini:  I  might  say  this.  I  do  not  think 
1274  they  are  any  more  or  less  relevant  than  his  book 
published  in  1930. 

“Mr.  Malonev:  That  is  offered  on  the  theorv  of  an  ad- 

V  » 

mission  in  1930,  Mr.  Morosini. 
i  “Mr.  Morosini:  Of  an  admission  in  1930? 

“Mr.  Maloney:  That  is  right,  prior  similar  acts. 

“Mr.  Morosini:  A  book  written  about  his  life,  back  in 
1917? 

“Mr.  Maloney:  Yes,  these  clearly  have  no  relevancy. 
,“The  Court:  You  may  have  an  exception.” 

VI 

Some  Evidence  Received  on  Behalf  of  the  Prosecution 
Over  Objections  of  Appellant  Respecting  Matters 
Not  Contained  in  the  Indictment. 

The  Government  witness  Mrs.  Weber  was  permitted  to 
testify  over  objections  of  the  appellant,  where  the  following 
took  place: 

538  “Q.  What  was  the  occasion  of  your  visiting  Mr. 

Viereck  at  his  apartment  on  Riverside  Drive?  A. 
I  visited  him  with  my  husband  to  pick  up  some  manuscripts 
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and  committee  material  for  the  ‘Make  Europe  Pay  War 
Debts  Committee.’ 

“Mr.  Morosini :  Now,  just  a  moment,  if  the  Court  please, 
I  object  to  this  answer  as  being  improper.  Let  us  have 
factual  testimony. 

539  “The  Court:  It  may  stand.  Let  us  hear  the  next 
question. 

“By  Mr.  Hickev: 

“Q.  Did  you  say  you  went  there  to  pick  up  some  ma¬ 
terial? 

“The  Court:  Do  not  repeat. 

“By  Mr.  Hickey: 

“Q.  What  committee  did  you  say  the  committee  was? 
A.  The  ‘Make  Europe  Pay  War  Debts  Committee.’ 

“Mr.  Morosini:  Wait  a  minute,  if  the  Court  please,  let 
us  have  the  factual  testimony,  if  she  went  there  what  did 
she  do  when  she  went  there.  I  would  like  to  have  the  ques¬ 
tion  and  answer  stricken  from  the  record. 

“The  Court:  The  answer  may  stand. 

“By  Mr.  Hickey: 

“Q.  Now,  Mrs.  Weber,  I  want  you  to  try  to  tell  us 
exactly  what  occurred  from  the  time  you  came  to  Mr. 
Viereck’s  apartment  until  you  left,  I  want  you  to  tell  us 
what  you  observed,  what  was  said  or  what  anyone  with  you 
said  in  Mr.  Viereck’s  presence,  and  what  Mr.  Viereck  said. 
Will  you  do  that,  please?  A.  I  will  try. 

“Q.  All  right.  A.  We  went  about  the  middle  of  Octo¬ 
ber,  1940.  I  went  up  there  with  my  husband  to  pick 

540  up  a  box  that  was  sent  up  there  at  Mr.  Dennett’s 
request — 

“Mr.  Morosini:  Just  a  minute,  if  the  Court  please,  I 
would  like  to  have  the  witness’  testimony  confined  to  the 
actual  story. 

“The  Court:  Yes,  just  tell  what  was  said  and  done. 
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“By  Mr.  Hickey: 

“Q.  Just  tell  us  wliat  happened  when  you  got  there.  A. 
And  we  got  to  the  apartment  building,  went  up  to  the  door, 
the  maid  opened  the  door  and  she  told  us  to  wait  a  few 
minutes  and  we  could  see  Mr.  Viereek;  and  this  box  had 
been  sent  at  Mr.  Dennett’s — 
i  “Mr.  Morosini:  Xow  just  a  moment,  please. 

“The  Court:  Just  tell  what  happened. 

“The  Witness:  I  will  try.  It  had  been  sent  there  at  Mr. 
Dennett’s  request — 

“Mr.  Morosini:  Just  a  moment,  please.  Can  this  wit¬ 
ness  be  instructed  to  obey  the  instructions  of  tills  Court? 

“The  Court:  That  may  go  out.  You  will  tell  the  con¬ 
versation  vou  had  and  what  vou  observed  there. 

1  V 

“By  Mr.  Hickey: 

i  “Q.  Do  not  repeat  anything  about  the  box  until  Mr. 
Viereek  mentioned  it.  A.  We  went  into  the — we  were 
finally  ushered  into  Mr.  Viereek  *s  den  and  I  remember 
particularly  because  the  pictures  on  the  wall,  the 
541  picture  of  Mr.  Hitler,  and  we  sat  down  there  and 
waited  a  while,  and  Mr.  Viereek  came  in  and  we  told 
bjm  we  came  to  pick  up  this  box,  this  material.  There  w*ere 
some  of  my  personal  belongings  in  it  which  I  wanted  re¬ 
turned. 

“Q.  Is  that  what  you  told  Mr.  Viereek?  A.  Yes. 

“Q.  Just  tell  us  in  substance  what  you  told  him  that 
you  had  come  to  pick  up.  A.  Come  to  pick  up  this  box. 

“Q.  Did  you  tell  Mr.  Viereek  what  was  in  the  box?  A. 
"YV ell,  I  presume  he  knew  what  was  in  the  box,  because — 

“Mr.  Morosini:  Xow,  just  a  moment,  I  move  that  be 
stricken. 

“The  Court:  Did  you  tell  him? 

“The  Witness:  Yes. 

“The  Court:  You  just  tell  what  was  said. 
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“By  Mr.  Hickey: 

“Q.  WTiat  did  Mr.  Viereck  say  to  you  when  you  told  him 
you  had  come  to  pick  up  the  box?  A.  He  told  us  he  thought 
he  had  inherited  the  remains  of  the  ‘Make  Europe  Pay  War 
Debts  Committee,’  that  the  committee  had  folded  up,  that 
he  wondered  why  Mr.  Dennett  had  sent  it  to  him. 

542  “Q.  Did  he  mention  any  of  the  contents  of  the 
box?  A.  Yes,  he  asked  about  the  mailing  list. 

“Q.  What  did  lie  say?  A.  Some  list  Mr.  Dennett  had 
compiled  for  him. 

“Q.  What  did  Mr.  Viereck  say?  A.  He  asked  about 
the  list,  he  said  they  were  not  complete. 

“Q.  Mr.  Viereck  said  they  were  not  complete  ?  A.  Yes. 
“Q.  What  else  did  he  say  about  the  mailing  lists?  A. 
I  told  him  he  would  have  to  get  in  touch  with  Mr.  Dennett, 
so  he  w’ould  get  in  touch  with  Dennett.  I  had  put  all  the 
lists  in  the  box  that  we  had  completed  at  that  time.  There 
were  several  lists,  ‘Who’s  Who  in  Law  and  Medicine,’ 
‘Who’s  Who  in  the  Clergy,’  ‘Who’s  Who  in  Business  and 
Commerce,’  and  ‘Who’s  Who  in  Business  and  Industry.’ 
There  were  to  be  four  copies  of  this  list  delivered  to  Mr. 
Viereck. 

“Q.  Did  Mr.  Viereck  ask  you  why  they  were  not  there. 
A.  Yes,  why  they  were  not  completed. 

“Q.  And  you  told  him  that  you  either  had  to  get  in 
touch  with  Mr.  Viereck  or  he  did?  A.  Yes,  he  did,  and  I 
had  enclosed  all  the  lists  that  we  had  completed  at  that 
time  in  the  office. 

“Q.  Now,  did  you  say  anything  regarding  your 

543  personal  belongings?  A.  Yes,  I  did. 

“Q.  Did  you  ask  Mr.  Viereck  for  them?  A. 
Yes,  I  did,  there  was  also  some  committee  stationery  and 
envelopes  and  cards,  and  another  mailing  list  for  the 
German-American  Board  of  Trade.  I  forgot  to  mention 
that. 
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“Q.  You  mentioned  that  you  packed  this  box  back  here 
in  Washington?  A.  Yes,  I  did. 

“Q.  Did  you  send  it  to  Mr.  Yiereck,  or  where  did  you 
send  it?  A.  Mr.  Dennett  sent  it  to  Mr.  Viereck. 

“Mr.  Morosini:  Now,  just  a  minute,  please.  If  the 
Court  please,  I  do  not  like  to  be  interrupting  you  every  two 
minutes. 

“The  Court:  Yes,  do  not  say  that  unless  it  was  said 
between  you  and  Mr.  Viereck  or  your  husband  and  Mr. 
Viereck. 

“The  Witness:  Yes,  sir. 

“By  Mr.  Hickey: 

“Q.  Can  you  state  to  the  Court  and  jury  whether  the 
box  was  sent  bv  anvone  else  to  Mr.  Viereck? 

“The  Court:  Now,  wait  a  minute.  Not  your  opinion, 
but  whether  you  have  knowledge  of  it. 

“Bv  Mr.  Hickev: 

“Q.  Yes,  your  knowledge.  A.  My  knowledge  is 

544  that  Mr.  Dennett  sent  the  box  to  Mr.  Viereck  through 

the  Railway  Express.’’ 

#  #  #  #  # 

548  “Q.  Have  you  ever  seen  Mr.  Viereck  anywhere 

else  other  than  New  York?  A.  Yes,  I  saw  him  twice 
after  that. 

“Q.  In  New  York?  A.  In  New  York,  yes. 

“Q.  Where?  A.  At  17  Battery  Place,  the  German 
Library  of  Information. 

“Q.  Did  any  conversation  take  place  at  that  time?  A. 
No,  just  a  general  conversation. 

“Q.  Have  you  ever  seen  Mr.  Viereck  any  other  place 
than  New  York?  A.  Yes,  I  saw  him  in  the  office  in  the 
Bond  Building  in  the  Make  Europe  Pay  War  Debts  Com¬ 
mittee. 

“Q.  In  the  office?  A.  Yes. 
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“Q.  "Whose  office  was  that?  A.  That  is  Mr.  Dennett’s 
office. 

“Q.  When  did  you  see  Mr.  Viereck  in  the  office  of 
Prescott  Dennett?  A.  In  the  summer  of  1940. 

“Q.  On  how  many  occasions?  A.  On  two  or  three  oc¬ 
casions.  One  time  I  saw  them,  thev  were  in  the  inner  of- 
fice,  discussing,  or  going  over  letters  and  material  and  cor¬ 
respondence.  I  did  not  over-hear  the  conversation. 

549  I  saw  them  together  and  I  have  also  heard  Mr.  Den¬ 
nett  call  Mr.  Viereck  in  New  York. 

‘‘Mr.  Morosini:  I  object  to  this,  and  I  object  further 
to  this  entire  line  of  inquiry  as  entirely  irrelevant  and  im¬ 
material  to  the  issues  here. 

“The  Court:  Objection  overruled. 

“Mr.  Morosini:  Exception. 

“By  Mr.  Hickey: 

“Q.  Now,  you  say  you  saw  Mr.  Viereck  in  Mr.  Den¬ 
nett’s  office.  Is  that  the  office  of  the  Make  Europe  Pay 
War  Debts  Committee?  A.  That  is  right. 

“Q.  Did  you  have  an  opportunity  to  observe  the  work 
of  the  Committee?  A.  Yes,  I  did. 

“Q.  You  vrere  employed  by  the  Committee?  A.  I  was 
employed  by  the  Committee. 

“Q.  In  wffiat  capacity?  A.  In  a  secretarial  capacity, 
and  addressing  franked  envelopes  and  speeches — 

“Mr.  Morosini:  (Interrupting)  Now,  just  a  moment.  I 
object  to  this  testimony. 

“The  Court:  Objection  overruled. 

“Mr.  Morosini:  I  think  it  is  highly  improper  and  ir¬ 
relevant  and  immaterial. 

550  “The  Court:  Objection  overruled. 

“Mr.  Morosini:  Exception. 

“By  Mr.  Hickey: 

“Q.  Go  ahead  and  describe  your  duties.  A.  Well,  we 
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compiled  mailing  lists  of  Who’s  Who  in  Business,  in  In¬ 
dustry,  Who's  Who  in  Commerce,  Who’s  Who  in  Law, 
Who's  Who  in  the  Clergy,  and  the  German- American  Board 
of  Trade  mailing  list,  and  franked  speeches  were  sent  out 
to  all  the  people  on  this  list,  in  fact  at  one  time  the  office  was 
cluttered  up  with  stacks  of  mail. 

“Mr.  Morosini:  Just  a  moment,  if  the  Court  please.  I 
object  to  this.  It  is  unresponsive,  irrelevant  and  imma¬ 
terial. 

i  “Mr.  Hickey:  I  am  asking  her  concerning  the  work  of 
the  Committee. 

i  “The  Court:  The  answer  may  stand. 

“Mr.  Morosini:  Exception." 

#  •  *  •  * 

Upon  cross-examination  Mrs.  Webber  was  asked  if  she 
saw  on  the  walls  of  Vie  reek’s  study  a  large  number 
567-  of  photographs  of  certain  prominent  men,  both 
576  American  and  European,  and  she  stated  that  she  "was 
“just  impressed  by  that  one  picture”  of  Adolph 
Hitler  to  which  she  had  testified  on  direct  examination  to 
seeing  on  the  walls  of  the  study.  Upon  redirect  examin¬ 
ation,  the  following  occurred: 

576  “Q.  Now,  about  these  pictures.  Let  me  ask  you 

577  one  more.  Did  you  see  a  picture  of  Dr.  Goebbels? 
A.  I  believe  I  did. 

“Q.  Did  Mr.  Viereck  say  anything  about  these  pictures 
in  his  conversation?  A.  He  mentioned  they  were  people 
whom  he  knew. 

,  “Mr.  Hickey:  That  is  all — one  more  question. 

i  “Q.  Do  you  remember  which  was  the  biggest  picture  you 
saw?  A.  The  picture  of  Hitler  was  the  biggest. 

“Mr.  Hickey:  That  is  all.” 
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Government  witness  Mr.  Webber  was  on  the  stand  when 
the  following  occurred: 

593  “Mr.  Hickey:  May  I  have  this  marked  for  iden¬ 
tification  f 

(Document  is  marked  Government's  Exhibit  57  for  Iden¬ 
tification.) 

“Mr.  Hickey:  Your  Honor,  I  would  like  to  offer  Govern¬ 
ment’s  Exhibit  57  for  Identification,  in  evidence. 

“By  Mr.  Hickey: 

“Q.  Well,  first  of  all,  Mr.  Webber,  have  you  ever  seen 
this  speech?  (Document  handed  to  the  witness.)  A.  Yes, 
I  have. 

“Q.  Where  did  you  see  it?  A.  In  Dennett’s  office,  it 
is  one  of  the  speeches  that  were  mailed  out  there. 

594  “Q.  By  whom,  by  you?  A.  By  the  staff  and 
myself. 

“Q.  Do  you  know  how  many  were  mailed  out?  A.  No, 
I  don’t. 

“Mr.  Morosini:  Just  a  moment.  I  do  not  even  know 
what  the  witness  is  talking  about,  and  we  are  going  ahead 
of  him.  Are  you  going  to  offer  that  in  evidence? 

“Mr.  Hickey:  We  are  going  to  offer  it  in  evidence  right 
now.  First  of  all,  I  would  like  to  give  the  title  of  the 
speech. 

“Mr.  Morosini:  Mav  I  see  it  before  vou  offer  it? 

“Mr.  Hickey:  I  am  identifying  it,  Mr.  Morosini. 

“The  Court:  It  has  been  identified  by  the  witness. 

“Mr.  Morosini:  Y~es. 

“(Document  is  handed  to  Mr.  Morosini,  who  reads  it 
and  returns  it  to  Mr.  Hickey.) 

“Mr.  Morosini:  Thank  you.  I  object  to  it  on  the  ground 
that  it  is  entirely  irrelevant  and  immaterial  to  the  issues  in 
this  case.  It  is  a  speech  made  by  a  Congressman  printed 
in  the  Congressional  Record. 
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i  “Mr.  Hickey:  And  i'ound  in  Dennett’s  apartment. 

“Mr.  Morosini:  If  that  is  true,  I  do  not  see  where  it  is 
binding  on  this  defendant,  if  the  Court  please,  and  I  object 
to  it. 

i  “(Document  is  handed  to  the  Court.) 

595  “The  Court:  I  do  not  remember  any  evidence 
that  connects  this. 

“Mr.  Hickey:  I  asked  the  witness  if  he  had  seen  re¬ 
prints  of  that  speech  and  he  said  Yes,  and  stated  that  he 
)iad  seen  it  in  Dennett's  apartment,  they  were  being  mailed 
out  there. 

,  “The  Witness:  In  Dennett’s  office. 

“Mr.  Maloney:  May  I  be  heard  on  that? 

“Mr.  Morosini:  Just  a  moment,  if  the  Court  please. 
“Mr.  Maloney:  As  to  the  purpose  of  this,  this  is  a  re¬ 
print  which  this  witness  testifies  was  being  mailed  out  a 
great  many  of  them  were  mailed  out  by  the  Committee, 
‘Make  Europe  Pay  War  Debts',  the  committee  which  this 
defendant  founded. 

“Mr.  Morosini:  Xow,  now,  just  a  moment,  please. 
“Mr.  Malonev:  That  is  the  testimony. 

“Mr.  Morosini:  Just  a  moment.  This  does  not  appear 
to  be  a  reprint  at  all. 

“Mr.  Maloney:  That  is  one  of  the  reprints  the  Com¬ 
mittee  was  mailing  out.  I  think  it  is  perfectly  admissible 
on  that  score. 

“The  Court:  I  do  not  think  the  testimony  goes  quite 
that  far,  does  it? 

“Mr.  Maloney:  Perhaps  we  can  clear  that  up.  Mr. 
Hickey  might  ask  some  more  questions  about  it. 

596  “The  Court:  Question  the  witness. 

“By  Mr.  Hickey: 

“Q.  Have  you  seen  copies  similar  to  this.  A.  Yes,  I 
have. 
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“Q.  Where  have  you  seen  them?  A.  In  Dennett’s  of¬ 
fice. 

“Q.  Were  they  being  sent  out?  A.  They  were  being 
mailed  out  by  the  Committee,  yes,  sir. 

“Q.  Is  this  substantially  the  same?  A.  Substantially 
the  same  as  those  being  mailed. 

“The  Court:  It  may  be  received. 

“Mr.  Morosini:  I  renew  my  objection  on  the  ground  it 
is  immaterial  and  irrelevant,  in  so  far  as  the  issues  are 
concerned. 

‘The  Court:  You  may  have  an  exception.*’ 


Witness  Hill  was  permitted  to  testify,  over  the  objections 
of  appellant,  that  the  appellant  had  obtained  two  mailing 
lists  from  him  for  one  of  which  he  received  from  appellant 
a  “tip”  of  $100  and  for  the  other  of  which  he  was  paid 
$100  by  appellant.. 


The  witness  Hauck  was  permitted  to  testify  over 
402-  objections  of  appellant  that  mailing  lists  were  de- 
419  livered  to  him  by  the  appellant — apparently  some 
of  the  ones  obtained  from  Hill — which  were  used  in 
mailing  out  circulars  describing  the  books  or  pamphlets 
published  by  Flanders  Hall.  There  were  several  duplicates, 
and  Mr.  Maloney  stated: 

“I  will  offer  this  monument  in  evidence.” 


The  two  Webbers  were  also  permitted  to  testify, 
545,  over  the  objections  of  appellant,  that  in  a  box  sent 
557  by  express  to  appellant,  without  his  consent,  there 
560  were  certain  mailing  lists  which  had  been  prepared 
584  for  appellant. 
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In  the  direct  examinations  of  the  two  Webbers, 
they  were  also  permitted  to  testify  that  there  were 
551-  many  mail  sacks,  filled  with  franked  envelopes  con- 
;552  tabling  reprints  from  the  Congressional  Record 
which  were  in  the  quarters  occupied  by  the  “Make 
600  Europe  Pay  War  Debts  Committee''  in  the  Bond 
Building  in  Washington,  and  seven  or  eight  people 
were  employed  in  addressing  the  envelopes. 


The  Witness  Butler,  executive  editor  of  Liberty  Maga¬ 
zine,  was  under  cross-examination  when  the  memorandum 
from  the  files  of  the  Liberty  Magazine  was  identified  by  the 
witness,  and  it  was  received  in  evidence  over  the  objections 
i  of  appellant.  The  following  then  occurred: 

1345  “Mr.  Maloney:  May  I,  with  the  permission  of  the 
Court,  read  this  third  page,  it  is  very  brief? 

“The  Court:  Yes. 

i  “Mr.  Maloney:  It  is  entitled  ‘Office  Memo',  on  forms 
which  the  witness  has  testified  were  used  by  Liberty 
Magazine.  It  is  addressed  to  Mr.  Fulton  Oursler 

1346  from  G.  S.  Viereck,  copy  to  Mr.  Harry  Gray.  The 
i  date  is  November  26, 1937.  It  also  has  Mr.  Viereck’s 
address,  305  Riverside  Drive,  written  in  pencil.  The  sub¬ 
ject  is: 

“  ‘Re:  War  Referendum. 

“  ‘Dear  F.  0. 1  had  a  long  talk  with  Hamilton  Fish  about 
the  proposed  war  referendum  which  was  recently  introduc¬ 
ed  in  the  House  by  Mr.  Ludlow.  On  the  day  on  which  I 
saw  Fish  they  had  already  193  signatures.  The  same  after¬ 
noon  they  received  two  more.  They  only  need  218  to  force 
the  bill  out  of  committee. 

“  ‘Hamilton  Fish  would  be  verv  glad  to  write  an  article 
with  me  on  the  necessity  of  a  war  referendum.  You  know, 
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of  course,  that  in  the  Senate  three  such  bills  have  been  in¬ 
troduced  :  One  by  Mr.  Graves ;  one  by  Senator  Capper  and 
one  by  LaFollette.  The  subject  is  timely  and  an  article 
published  on  it  would  arouse  considerable  discussion.  An 
article  in  Liberty  might  be  the  means  of  putting  it  over. 
See  my  previous  Washington  report  in  this  connection. 
G.  S.  V’.” 


The  witness  Butler  while  continuing  under  cross-ex¬ 
amination  identified  a  letter  dated  July  6,  1940  as  bearing 
the  signature  of  the  appellant  and  a  reply  thereto  which 
were  received  in  evidence  over  the  objections  of  the  ap¬ 
pellant.  The  following  then  took  place : 

1349  “Mr.  Maloney:  Ladies  and  gentlemen,  this  Ex¬ 
hibit  73  in  evidence,  I  will  read  you  the  last  letter 

on  the  letterhead  of  George  Sylvester  Viereck,  dated  July 
9,  1940,  addressed  to  Fulton  Oursler,  Esq.,  Sandalwood, 
West  Falmouth,  Mass.: 

“  4  Dear  F.  0.: 

“  ‘I  have  read  with  mounting  astonishment  the  story  of 
Hitler’s  alleged  ‘maid’,  Pauline  Kohler,  in  Liberty  and 
True  Story. 

“  ‘I  have,  as  you  know,  never  concealed  my  admiration 
for  the  dynamic  qualities  of  the  German  Chancellor 

1350  (without  accepting  his  ideology).  In  1923  I  said  ‘If 
he  lives,  Hitler,  for  better  or  for  worse,  is  sure  to 

make  history.’  In  1932  I  recorded  an  interview  with  Hitler, 
which  you  had  the  courage  to  print,  outlining  his  plans 
and  ideas  as  he  revealed  them  to  me  at  Munich. 

“  ‘I  had  the  honor  of  meeting  the  man  who  out-Xapoleons 
Napoleon,  both  before  and  after  his  accession  to  power.  I 
have  studied  his  character.  I  could  not  reconcile  the 
vicious  statements  made  by  the  spurious  house  maid  with 
Hitler's  personality. 
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“  ‘It  is  obvious  to  me  that  the  article  was  written  or 
ghost-written  by  someone  who  ingeniously  put  together 
certain  facts  collected  from  many  sources  and  a  great  deal 
of  purely  fictitious  backstairs  gossip,  picked  up  from  the 
slop  pails  of  the  world.  But  I  wanted  to  be  sure  of  my  facts 
before  challenging  the  authenticity  of  vour  storv. 

“  ‘I  could  not  write  directly  to  Germany,  because  the 
British  piratically  interfere  with  the  U.  S.  mails.  I,  there¬ 
fore,  appealed  for  information  to  the  Charge  de  Affairs  of 
the  German  Embassy  in  Washington.  The  Charge  very 
kindlv  communicated  with  the  German  authorities  and  was 
positively  assured  that  ‘Pauline  Kohler'  is  unknown 
1351  in  Berlin  and  was  never  engaged  at  the  ‘Berghof.' 

“  ‘I  am  writing  this,  not  on  behalf  of  Chancellor 
Hitler,  nor  on  behalf  of  the  German  Embassy,  but  solely  on 
my  own  responsibility,  as  a  student  of  current  history  and 
a  frequent  contributor  to  your  columns.  Knowing  your 
passionate  desire  for  exact  information,  I  know  that  you 
will  find  some  way  to  inform  the  readers  of  Liberty  and 
True  Story,  that  the  house  maid's  tale  would  be  classed  not 
as  Fact  but  as  Fiction.’ 

“And  the  reply  from  Mr.  Oursler,  which  reads,  and  it  is 
dated  July  14,  1940: 

“  ‘My  dear  Mr.  Viereck: 

“  ‘I  read  your  letter  with  interest  but  I  cannot  publish 
it  because  it  has  no  official  standing  whatsoever.  If  the 
German  Embassy  wishes  to  make  a  statement,  I  shall  be 
glad  to  publish  it.  If  you  wish  to  make  a  statement  in  any 
official  capacity — as  Hitler's  representative  in  this  country, 
or  if  you  wish  to  identify  yourself  as  Hitler’s  personal 
representative,  it  will  have  understanding  and  meaning. 
Otherwise,  I  do  not  see  how  I  can  publish  your  letter  which, 
after  all,  is  hearsay  three  times  removed. 

“  ‘Faithfully  yours,’ 

Bearing  the  initials:  ‘F.  0.' 
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“Then  the  office  memo  to  Mr.  Pape  from  Mr.  Oursler: 

“  ‘If  the  attached  letter  meets  with  your  approval  I  will 
send  it  to  Mr.  Vie  reck.’ 

“And  Mr.  Pape's  reply  to  Mr.  Oursler: 

“  ‘Bravo!!!  That's  hitting  him  on  the  button.  He  may 
get  sore  but  then  truth  hurts.  It  is  high  time  that  fellows 
like  this,  together  with  their  nefarious  activities,  are  ef¬ 
fectively  dealt  with.' 

“Mr.  Morosini:  I  move,  if  the  Court  please,  to  strike 
this  testimony  introduced  .by  the  prosecution  in  the  cross- 
examination. 

“The  Court:  The  motion  is  overruled. 

“Mr.  Morosini:  May  I  have  an  exception? 

“The  Court:  Yes.” 


VH. 

Misconduct  of  Prosecutor  Maloney. 

Much  of  this  misconduct  of  prosecutor  Maloney  is  shown 
by  his  use  of  the  book  “Spreading  Germs  of  Hate”  in  his 
opening  and  closing  arguments  to  the  jury  and  in  his  per¬ 
sistence  in  introducing  evidence  calculated  to  inflame  and 
arouse  the  passions  of  the  jury.  Also,  in  his  examination 
of  Government  witnesses  Webbers,  Hill,  and  Fish  and  De¬ 
fense  witness  Butler.  Extracts  from  the  proceedings  con¬ 
taining  this  material  are  contained  elsewhere  in  this  ap¬ 
pendix.  Some  other  instances  are  here  collected  from  the 
transcript : 


While  Mrs.  Lundeen  was  on  direct  examination,  the 
following  took  place: 

117S  “Mr.  Maloney:  May  it  please  the  Court,  at  this 
time  so  the  record  may  be  dear,  we  are  not  here  to 
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trv  former  Senator  Lundeen.  We  realize  that  Mrs. 
1179  Lundeen  is  interested  in  doing  what  she  can  to  clear 
her  husband’s  name,  we  realize  that — 

“Mr.  Morosini:  If  the  Court  please,  I  take  exception 
to  that. 

“Mr.  Maloney:  We  are  not  in  a  trial  of  Senator  Lun¬ 
deen,  we  are  trying  the  defendant  Viereck. 
i  “Mr.  Morosini:  The  defendant  did  not  inject  Senator 
Lundeen  into  the  case. 

“Mr.  Maloney:  Senator  Lundeen  did.  We  are  trying 
the  defendant  Viereck  on  a  charge  of  propagandizing. 

These  letters  here  have  no  bearing  whatever.” 

#  *  #  #  * 

While  counsel  for  appellant  was  delivering  his  opening 
statement  to  the  jury,  the  following  occurred: 

212  Mr.  Morosini:  “Would  you  mind,  Mr.  Maloney, 
I  find  that  your  loud  whispering  is  somewhat  dis¬ 
turbing  me. 

213  “Mr.  Maloney:  It  sounds  like  the  Gettysburg 

address  to  me,  your  Honor,  I  didn’t  say  anything.” 

•  #  *  #  * 

288  “The  Court:  I  thought  he  had  just  read  it  and 
said  he  was  going  back  to  the  other  page. 

“Mr.  Morosini:  He  seems  to  be  combining  both  his  own 
comment  and  what  he  is  reading. 

“The  Court:  I  have  no  copy  before  me,  but  I  thought 
he  was  reading,  up  to  that  point. 

“You  may  proceed. 

,  “Mr.  Maloney:  I  don’t  intend  to  overdramatize  this 
thing,  but  at  the  same  time,  may  it  please  the  Court,  I  can¬ 
not  bring  myself  to  descend  to  the  level  of  forensics  em¬ 
ployed  by  my  adversary,  Mr.  Morosini.” 

•  •  •  •  • 
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In  his  opening  statement  to  the  jury,  Mr.  Maloney  said, 
among  other  things,  that: 

184  “The  registration  form  of  the  Secretary  of  State 
requires,  Question  11,  ‘A  comprehensive  statement  of 

the  nature  of  the  business  of  the  registrant.’  This  defend¬ 
ant  felt  so  little  of  the  intelligence  of  the  American  people 
that  he  answered  that  question  by  saying,  ‘Author  and 
journalist,’  and  was  content  to  rest  upon  that  as  complying 
with  the  requirements  of  a  statute  such  as  this. 

“Now,  there  were  five  statements  filed  by  this  defendant 
altogether.  You  will  be  concerned  with  but  three  of  them, 

but  in  those  five  statements  which  this  defendant  filed  vou 

* 

will  find  that  this  defendant  admits  that  in  18  months  he 
received  approximately  $70,000  from  three  German  sources. 
$70,000  in  IS  months.  The  first  of  these  sources  was  a 
small  Munich  newspaper,  called  the  Munselmer  Xeuester 
Nachrichten  for  which  this  defendant  posed  as  the  American 
correspondent,  the  first  and  only  correspondent  that  paper 
ever  had  in  America,  incidentally.  The  second  of  these 
sources  was  the  German  Library  of  Information  in  New 
York,  an  admitted  arm  of  the  German  Government,  and  the 
third  was  a  man  named  Gisheler,  not  Chiseler,  but 

185  Gisheler,  Wirsing,  a  resident  of  Munich  in  Germany 
who  paid  this  defendant  to  publish  a  book  here  called, 

‘The  One  Hundred  Families  that  Rule  the  Empire.’ 

#  *  #  #  # 

186  “Before  going  further  it  might  be  well  to  introduce 
you  ladies  and  gentlemen  to  this  defendant,  George 

Sylvester  Viereck,  Poet-Extraordinarv,  Author  over  a  long 
period  of  time  of  a  number  of  books,  including  such  master¬ 
pieces  as  ‘The  Kaiser  on  Trial,’  ‘My  First  Two  Thousand 
Years,’  ‘Salome,  the  Wandering  Jewess,’  and  many  others. 

“And  in  addition  to  his  literary  efforts,  self-proclaimed 
master  of  the  insiduous  art  of  propaganda,  George  Sylves- 
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ter  Viereck,  self-proclaimed  master  of  the  insidious  art  of 
propaganda,  not  alone  in  this  war  but  in  the  last  war  as 
well,  at  which  time  he  was  also  in  the  employ  of  the  German 
Government,  as  you  ladies  and  gentlemen  shall  see  as  well 
as  hear. 

“Mr.  Morosini:  Xow,  if  the  Court  please,  may  I  inter¬ 
rupt  just  a  moment  ?  I  have  been  patient,  and  I  do  not  like 
to  interrupt  Mr.  Maloney  when  he  is  speaking,  however, 
I  believe  this  to  be  an  opening.  I  believe  that  the  function 
of  an  opening  is  to  advise  the  jury  what  the  Government 
intends  to  prove.  1  know  of  nothing  in  this  indictment 
which  charges  any  crime  on  the  part  of  this  defendant  dur¬ 
ing  the  period  of  the  last  War,  known  to  us  as  World  War 
Number  1.  I  know  nothing  in  connection  with  his  activities 
at  that  time  which  is  charged  as  a  crime  against  this  de¬ 
fendant. 

“So  far,  if  the  Court  please,  I  have  heard  more  in 
187  the  nature  of  a  closing  than  I  have  in  the  nature  of 
an  opening. 

j  “I  take  an  exception  definitely  to  the  comment  up  to  this 
point. 

i  “The  Court:  I  will  ask  Mr.  Maloney  to  be  as  brief  as 
he  can. 

“Mr.  Maloney:  Yes,  sir. 

“I  think  it  is  proper  at  this  time  to  introduce  to  you 
ladies  and  gentlemen  just  who  this  self-styled  proponent  of 
better  relations  between  the  German  Government  and  our 
Government  is.’’ 

*  *  #  *  # 

189  “Mr.  Maloney:  I  have  no  such  intention,  your 
Honor. 

“Now,  the  Government  will  show  in  this  case  that  the 
aim  of  the  German  propaganda,  as  it  was  carried  out  by 
this  defendant,  was  three-fold,  and  is  three-fold,  or  was, 
rather,  up  until  December  7th. 
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“The  first  of  these  objectives  was  to  strengthen  Germany; 
the  second  to  weaken  her  enemies;  and  the  third  to  keep 
America  out  of  war. 

“Those  are  the  three  objectives  of  the  present  German 
propaganda.  I  might  add  that  they  differ  in  not  one  respect 
from  the  objectives  of  German  propaganda  in  the  last  war, 
as  we  will  show  you. 

“We  will  show  you,  and  I  submit  that  this  is  proper  as 
bearing  upon  prior  similar  acts  of  this  defendant,  that  this 
defendant  was  one  of  the  three  masterminds  of  the  German 
propaganda  in  the  last  war.  In  fact,  he  was  a  member  of 
what  was  known  then  as  the  German  Propaganda  Cabinet 
in  this  country,  and  here  we  have,  as  you  will  see,  an  iden¬ 
tical  picture,  following  the  same  lines,  and  seeking  to  at¬ 
tain  the  same  objectives. 

“As  to  the  facts  in  this  case,  there  was  a  small  corpora¬ 
tion  in  Scotch  Plains,  New  Jersey,  a  small  town  near  Plain- 
field,  which  was  known  as  Flanders  Hall,  Incorporated. 

“The  Corporation  had  been  organized  by  three  young 
brothers  named  Hauck,  H-a-u-c-k,  organized  in  1939. 
190  Its  purpose  was  to  publish  a  book,  not  a  very  good 
book  written  by  one  of  the  Hauck  brothers.  The 
title  of  it  was  ‘The  Scarlet  Fingers.’ 

“The  corporation  struggled  along  for  about  a  year,  not 
doing  very  much  business,  but  during  that  period  its  presi¬ 
dent,  Siegfried  Hauck  came  to  know  the  defendant  Viereck. 

“Viereck  at  that  time  was  carrying  on  his  nefarious  ac¬ 
tivities  in  an  apartment  at  305  Riverside  Drive,  New  York 
City,  where  he  then  lived. 

“Mr.  Morosini:  Now,  if  the  Court  please,  again  I  would 
like  to  refrain  from  interrupting,  but  I  must  take  exception 
to  characterizations  of  the  type  which  are  now  being  made 
by  Mr.  Maloney  in  his  opening  and  I  insist  that  the  open¬ 
ing  statement  here  is  improper,  that  his  characterizations 
are  improper,  and  I  take  exception  to  them,  and  I  ask  your 


Honor  to  instruct  Mr.  Maloney  to  confine  liis  statement 
to  a  proper  opening  statement. 

“The  Court:  I  think  you  should  limit  yourself  to  the 
matters  which  you  intend  to  prove. 

“Mr.  Maloney:  May  it  please  the  Court,  these  are  all 
matters  of  fact  which  will  be  proven  by  the  very  first  wit¬ 
ness,  that  Viereck  was  carrying  on  his  propaganda  activi¬ 
ties  at  305  Riverside  Drive,  that  he  met  him  there,  that  he 
worked  there — that  will  all  be  testified  to  by  the  first  wit¬ 
ness. 

191  “Mr.  Morosini:  The  defense  has  no  objection  to 
Government  counsel  advising  the  jury  of  what  facts 
he  intends  to  prove.  We  do  object,  however,  to  Govern¬ 
ment  counsel  placing  his  own  characterizations  on  those 
facts. 

“Mr.  Malonev:  Well,  these  were  activities  which  the 
Government  charges  were  felonious,  these  activities  which 
he  was  earning  on  at  305  Riverside  Drive,  Mr.  Morosini. 

“Mr.  Morosini :  May  I  ask  that  Mr.  Maloney  be  instruc¬ 
ted  to  address  his  remarks  to  the  Court  or  to  the  jury  and 
not  to  me? 

“The  Court:  Yes,  address  the  jury,  please. 

“Mr.  Maloney :  So,  ladies  and  gentlemen,  we  come  down 
to  August  3rd  of  1940. 

“Now,  Viereck,  as  you  will  see  in  here,  was  by  that  time 
a  very  well-known  author  and  poet.  He  was  almost  as 
well-known  a  propagandist,  and  Mr.  Viereck  had  at  that 
time,  in  August,  1940,  a  number  of  little  books  which  he 
wanted  to  have  published, — some  eighteen  in  all.  Mr. 
Viereck,  for  very  obvious  reasons,  did  not  want  to  publish 
Ifhose  books  under  his  own  name.  Of  course,  as  you  will 
s^ee  from  the  definition  of  ‘propaganda’,  it  must  be  camou¬ 
flaged,  it  must  be  concealed,  so  Mr.  Viereck  did  not  want 
to  have  his  own  name  on  those  books.” 
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Elsewhere  in  the  opening,  Mr.  Maloney  referred  to  Mr. 
Viereck  as  follows : 

194  “Sinister  character  of  this  man’s  activities” 

197  “Who  apparently  had  the  run  of  that  office”  (Lun- 
deen’s) 

198  “A  little  too  hot  to  handle” 

199  “Our  little  proponent  of  better  relations” 

200  “The  most  amazing  and  undoubtedly  the  most  con¬ 
temptuous  gesture  and  activity  of  this  proponent  of 
better  relations” 

201  “Master  crimes” 

“Laughed  at  them  in  scorn” 

202  “To  divide  us  and  literally  beat  our  brains  out 
with  his  own  clever  propaganda” 

In  closing  the  Government’s  case,  Mr.  Maloney  further 
stated : 

1568  “In  closing,  let  me  remind  you,  ladies  and  gentle¬ 
men,  that  this  is  war.  This  is  war,  harsh,  cruel,  mur¬ 
derous  war.  There  are  those  who,  right  at  this  very  mo¬ 
ment,  are  plotting  your  death  and  my  death;  plotting  our 
death  and  the  death  of  our  families  because  we  have  com¬ 
mitted  no  other  crime  than  that  we  do  not  agree  with  their 
ideas  of  persecution  and  concentration  camps. 

“This  is  war.  It  is  a  fight  to  the  death.  The  American 
people  are  relying  upon  you  ladies  and  gentlemen  for  their 
protection  against  this  sort  of  a  crime,  just  as  much  as 
they  are  relying  upon  the  protection  of  the  men  who  man 
the  guns  in  Bataan  Peninsula,  and  everywhere  else.  They 
are  relying  upon  you  ladies  and  gentlemen  for  their  pro¬ 
tection.  We  are  at  war.  You  have  a  duty  to  perform 

1569  here. 

“As  a  representative  of  your  Government  I  am 

calling  upon  every  one  of  you  to  do  your  duty.” 

•  •  •  •  • 
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The  following  took  place  thereafter  while  counsel  were 
at  the  bench  and  not  in  the  hearing  of  the  jury : 

1590  “Mr.  Cohalan:  Now,  another  thing,  this  morn¬ 
ing,  at  the  conclusion  of  Mr.  Maloney’s  summation, 

I  did  not  seize  the  opportunity  of  seeking  an  exception  to 
certain  things  that  he  said  that  were  outside  the  indictment, 
and  tended  to  arouse  the  emotions  of  the  jury  in  a  manner 
that  I  considered  improper,  so  far  as  the  defendant  is  con¬ 
cerned. 

“Will  your  Honor  allow  me  to  note  an  exception  to  that 
fact  on  the  record? 

“The  Court:  Well,  I  think  I  must  deny  the  exception 
upon  the  same  ground,  if  it  had  been  timely  he  might  have 
wished  to  make  some  explanation  of  the  remarks  which  you 
now  complain  of.  You  may  have  an  exception  to  my  denial 
of  that  exception. 

“Mr.  McGuire:  Your  Honor,  there  is  no  exception  we 
might  have  made  at  that  time  which  would  have  re- 

1591  moved  from  the  minds  of  the  jury  what  he  had  said; 
no  explanation  would  explain  away  what  he  said. 

“The  Court:  No,  not  now. 

“Mr.  McGuire:  Or,  even  then. 

“The  Court :  But,  if  an  exception  had  been  timely  made, 
whatever  wrong  inference  might  be  drawn,  it  may  have 
been  corrected  by  an  explanation. 

“Mr.  Cohalan:  The  only  reason  I  am  coming  up  here 
and  asking  you,  or  one  of  the  most  important  reasons,  is 
that  I  feel  most  strongly  that  this  defendant  should  be 
accorded  every  protection  that  he  is  possibly  entitled  to 
under  the  circumstances.  I  am  sure  that  your  Honor  agrees 
with  me.  I  do  not  wish  to  think  that  because  of  my  tardi- 
ness  in  taking  the  exception  that  the  defendant  may  have 
lost  any  advantage  which  would  accrue  to  him  if  that  ex¬ 
ception  had  been  promptly  taken,  and  for  that  reason — 
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“The  Court:  Well,  I  do  not  see  how  it  would  give  more 

in  the  way  of  a  record  than  the  exception  that  you  have  to 

mv  denial. 

* 

“Mr.  Cohalan:  Your  denial  to  giving  us  an  exception? 
“The  Court:  Yes. 

“Mr.  Cohalan:  All  right,  thank  you,  sir.” 


yul 

Bringing  of  Several  Mail  Sacks  Partly  Filled  With  What 
Appeared  to  be  Papers  Into  the  Court  Room 
in  Presence  of  Jury. 

The  witness  Dennett  summoned  by  the  Government  had 
been  excused  whereupon : 

705  “Mr.  Maloney:  Will  you  recall  the  witness  here ? 

May  we  have  the  witness  brought  back  to  be  asked 
one  more  question,  sir?  May  we  have  him  brought  back, 
sir? 

‘ 4  The  Court :  Come  to  the  bench. 

(Side  bar  discussion  had  as  follows:) 

“Mr.  Maloney:  A  lot  of  the  speeches  that  were  sent 
out  in  these  sacks  in  the  Hill  case,  I  wanted  to  ask  this 
witness  if  he  would  identify  those  sacks  which  were  removed 
from  his  home  on  September  19,  1941. 

“The  Court:  That  would  mean  we  would  have  to  bring 
the  sacks  into  the  courtroom? 

‘  ‘  Mr.  Maloney :  I  have  them  right  here  outside  the  court¬ 
room. 

“Mr.  Morosini :  May  I  get  in  on  this  conference? 

‘  ‘  Mr.  Maloney :  I  thought  you  were  here. 

“Mr.  Morosini:  No. 

“Mr.  Maloney:  The  purpose  is  to  have  this  witness 
Dennett  identify  certain  sacks  of  mail  which  were  removed 
from  his  home  on  September  19,  1941. 
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“Mr.  Morosini:  Oh,  no,  no. 

706  “Mr.  Maloney:  Wait  a  minute,  let  me  finish,  con¬ 
taining  the  speeches  which  you  asked  us  to  produce. 

“Mr.  Morosini:  They  can  produce  the  speeches, 
your  Honor,  without  producing  the  mail  sacks. 

706  “The  Court:  I  think  I  have  fairly  presented  the 
picture  to  them.  I  have  not  asked  every  question 

here,  but  I  asked  about  the  different  things.  I  think  it 
should  stand  at  that. 

i  “Mr.  Maloney:  We  are  satisfied  with  it.” 

Government  witness  Hill  was  on  the  stand  when  the  fol¬ 
lowing  took  place. 

707  “The  Court:  Mr.  Morosini,  are  you  finished? 
(Certain  mail  sacks  brought  into  the  courtroom.) 

“Mr.  Morosini:  Now,  if  the  Court  please,  there  was  a 
conference  at  the  bench  at  which  Mr.  Maloney  asked  to  do 
this  very  thing,  and  your  Honor  told  him  he  could  not  do 
it. 

|  “Mr.  Maloney:  I  do  not  agree  with  that  at  all. 

!  “Mr.  Morosini:  Just  a  minute.  You  made  an  applica¬ 
tion  for  leave  to  do  this  and  I  objected  to  it  and  his  Honor 
upheld  my  objection, 
i  “Mr.  Maloney:  No,  it  was  not  that, 
i  “Mr.  Morosini:  It  is,  nevertheless,  contrary  to  the  de¬ 
sire  of  the  Court  to  have  these  things  brought  in  here. 
“Mr.  Maloney:  That  is  distinctly  not  so,  sir. 

“Mr.  Morosini:  Read  the  record. 

708  “Mr.  Maloney:  That  is  distinctly  not  so. 

“The  Court:  No,  that  is  out.  Take  these  out,  we 

have  no  occasion  for  them  here. 

“Mr.  Morosini:  I  say  that  this  is  deliberate  misconduct 
on  the  part  of  Government  counsel.  It  is  prejudicial,  and  I 
think  Government  counsel  should  be  censured  for  it. 

“Mr.  Maloney:  May  I  take  my  offer  of  proof  sir, 
through  this  witness,  of  these  mail  sacks? 
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“Mr.  Morosini :  I  believe  I  am  still  cross  examining  this 
witness.  You  made  your  application  to  the  Court  and  the 
Court  made  its  ruling  on  that  application.  If  there  is  any 
question  about  it,  the  record  will  speak  for  itself,  and  his 
Honor  has  his  recollection. 

“Mr.  Maloney:  This  is  not  the  first  time  that  the  rec¬ 
ord  has  been  misquoted. 

70S  “The  Court:  Finish  the  cross  examination,  and 
then  I  will  hear  what  will  come  after  that. 

“Mr.  Morosini:  May  I  have  the  copies  of  the  speeches 
which  I  requested  this  morning? 

“Mr.  Maloney:  That  is  just  what  I  was  having  brought 
into  the  room  by  the  sacks  full,  and  now  there  is  an  objection 
to  it.  I  am  willing  to  give  him  all  the  speeches  he  wants. 

“Mr.  Morosini:  I  object  to  this  further  statement.  We 
have  the  right — we  have  the  record  and  we  have  your 
709  Honor’s  recollection.  Mr.  Maloney  made  this  appli¬ 
cation  to  your  Honor  and  your  Honor  made  the  rul¬ 
ing.  May  I  have  copies  of  these  separate  speeches  which 
I  requested  this  morning? 

“Mr.  Maloney:  The  only  place  I  know  of  wiiere  those 
copies  of  the  speeches  are  now  is  right  in  those  mail  sacks 
and  if  Mr.  Morosini  wants  them,  he  can  have  a  dozen  of 
them. 

“Mr.  Morosini:  I  take  exception  to  that  as  being  preju¬ 
dicial.  I  made  that  request  this  morning,  and  I  w’as  as¬ 
sured  I  would  have  them  this  afternoon. 

“Mr.  Maloney:  I  am  not  going  to  take  any  copies  out 
of  those  mail  sacks. 

“Mr.  Morosini:  It  is  not  such  a  monumental  task,  if 
the  Court  please.  There  are  only  nine  speeches  wdiich  I 
have  requested.  May  I  have  the  copies  of  them? 

“Mr.  Maloney:  You  can  pick  them  out  of  the  mail  sacks. 

“The  Court:  Do  you  have  copies  of  them,  Mr.  Maloney? 
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“Mr.  Maloney:  I  do  not  have  any  copies  here,  but  I  am 
sure  there  are  some  in  the  mail  sacks. 

‘  ‘  The  Court :  The  sacks  are  here,  and  you  can  send  some¬ 
body  out  there  to  get  the  copies  of  them. 

“Mr.  Morosini:  This,  in  spite  of  the  fact  that  I  made 
that  request  before  the  recess  period,  at  which  time  I  was 
assured  that  I  would  receive  these  copies? 

“Mr.  Maloney:  I  intended  to  offer  all  those  sacks 
710  in  evidence.  I  am  not  going  to  take  anything  out  of 

710  those  sacks,  those  sacks  are  intact,  as  they  were  when 
they  were  first  brought  to  our  attention. 

“Mr.  Morosini:  I  object  to  the  reference  to  those  sacks 
on  the  basis  of  the  application  made  to  your  Honor  and 
your  Honor’s  ruling. 

i  “The  Court:  I  do  not  know  of  any  obligation  upon  the 
part  of  the  Government  to  supply  that  evidence. 

“Mr.  Morosini:  The  evidence  is  in  the  Government’s 
possession,  if  the  Court  please,  it  is  not  in  our  possession. 

“The  Court:  You  can  get  it.  I  do  not  know  whether 
it  is  in  the  hands  of  the  Government,  or  not. 

“Mr.  Morosini:  They  said  it  was,  I  do  not  know  eith¬ 
er. 

711  ‘  ‘  The  Court :  They  said  it  was  in  those  sacks. 

“Mr.  Morosini:  May  I  have  a  recess  to  seek  to 

find  or  locate  these  speeches  ? 

“The  Court:  If  that  is  necessary. 

“Mr.  Morosini:  Apparently  it  is,  if  the  Court  please.  I 
do  not  know  where  they  are.  I  know  nothing  about  them. 
They  are  in  the  Government’s  possession,  not  ours.  He 
examined  the  witness  on  these  speeches.  This  witness  has 
testified  to  them. 

“Mr.  Maloney:  That  is  right;  he  has  identified  them 
by  title. 

“Now,  here  is  one  of  them  you  wanted,  Mr.  Morosini,  it 
is  entitled  ‘The  danger  of  invasion  by  J.  Thorkelson,’  con- 
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taining  the  remarks  of  one  ‘Hitler’,  which  was  in  the  Rec¬ 
ord.  Here  is  one  of  the  speeches  which  was  referred  to  by 
the  witness. 

“Mr.  Morosini:  I  believe  that  speech  is  in  evidence,  Mr. 
Maloney,  and  that  is  not  one  that  I  requested. 

‘  ‘  Mr.  Maloney :  You  do  not  want  that  ? 

“Mr.  Morosini:  That  is  in  evidence,  that  is  before  the 
Court  and  the  jury.  The  ones  I  am  requesting  are  the  ones 
referred  to  by  Mr.  Hill  which  are  not  in  evidence. 

By  Mr.  Maloney: 

712  “Q.  Now,  I  do  not  see  any  copies  of  those  around, 

712  but  I  know  there  are  some  in  those  bags,  Mr.  Moro¬ 
sini,  if  you  would  care  to  look. 

“Mr.  Morosini:  Mr.  Maloney  insists  on  referring  to 
those  bags,  in  spite  of  all  that  has  gone  on  here. 

“The  Court:  I  suggest  that  you  cross-examine  Mr.  Hill 
otherwise,  and  later,  someone  can  open  those  sacks  and  get 
the  speeches,  or  you  can  get  them  from  some  other  source, 
and  I  will  allow  vou  to  have  Mr.  Hill  back. 

“Mr.  Morosini:  If  the  Court  please,  I  have  potted  a 
course  of  cross-examination,  and  as  I  say  at  the  recess  this 
morning  I  requested  copies  of  these  speeches.  There  was 
no  indication  that  I  would  not  receive  them.  The  Govern¬ 
ment  said  they  had  them  and  they  would  be  glad  to  produce 
them.  As  a  matter  of  fact,  they  would  even  be  glad  to  put 
them  in  evidence. 

“Mr.  Maloney:  I  lived  up  to  that.  I  produced  the  sacks, 
they  are  full  of  those  speeches,  and  I  intend  to  offer  them 
in  evidence. 

“Mr.  Morosini:  I  did  not  ask  for  sacks,  I  made  a  re¬ 
quest  for  speeches. 

“I  might  just  as  well  bring  the  Department  of  Justice 
Building  in  here  on  that  basis. 

“The  Court:  Just  a  minute. 
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“Mr.  Maloney:  T  will  leave  that  for  you,  Mr.  Moro- 
sini. 

■  713  “The  Court:  Just  a  minute. 

“You  may  cross-examine  Mr.  Hill  upon  other  mat¬ 
ters  if  you  care  to,  and  later,  when  the  speeches  are  here, 
vou  can  have  him  back  for  further  cross-examination. 

“Mr.  Morosini:  I  would  prefer  to  have  the  speeches  at 
this  time,  if  the  Court  please,  and  if  we  cannot  do  that  I 
would  like  a  short  recess  to  try  to  locate  them. 

“The  Court :  The  Court  does  not  think  it  is  necessary  to 
take  up  the  time  in  that  way.  That  can  be  done  when  the 
Court  is  not  in  session. 

“Mr.  Morosini:  May  I  take  exception  to  this,  if  the 
Court  please? 

|713  “I  recessed  here  this  morning  with  full  informa¬ 
tion  and  full  intention  and  every  reason  to  believe 
that  I  would  have  this  matter  here  this  afternoon.  I  am 
prepared  to  go  ahead  in  this  fashion,  and  I  would  prefer 
going  ahead  in  this  fashion. 

“The  Court:  They  are  not  here,  except  in  the  bags. 
“Mr.  Morosini:  May  I  have  a  recess  to  get  them  out? 
If  I  can? 

“The  Court:  I  do  not  think  it  is  necessary.  I  will  give 
you  the  opportunity  when  the  case  is  over,  wdien  they  have 
been  found. 

“Mr.  Morosini:  I  would  like  to  withhold  anv  fur- 
714  ther  cross-examination  of  this  witness  until  I  have 
the  matter  to  which  he  testified  on  direct  examina¬ 
tion. 

“The  Court:  Very  well,  Mr.  Hill,  you  may  step  out. 
Call  another  witness.” 

Later  the  same  day  of  the  trial  there  was  a  conference 
at  the  bench  after  the  jury  had  been  excused  where  pro¬ 
ceedings  were  had : 
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783  “Mr.  Morosini:  We  should  like  to  have  those 
speeches,  if  the  Court  please. 

“Mr.  Maloney:  What  I  will  do  is,  I  will  go  down — 

“Mr.  Morosini:  I  will  do  the  work,  if  there  is  any  work 
attached  to  it. 

“Mr.  Maloney:  Here  is  the  situation,  those  speeches  are 
in  those  bags. 

“The  Court:  Have  you  got  any  loose  ones? 

“Mr.  Maloney:  I  think  we  may  have,  sir.  I  think  there 
may  be  some  lying  around  the  office.  I  have  never  brought 
them  over  to  the  Court.  The  reason  I  do  not  want  to  take 
them  out  of  the  sacks  without  everybody  being  present,  is 
that  they  are  still  as  they  were  when  they  were  taken  out 
of  Dennett’s  home. 

“Mr.  Morosini:  You  can  have  sixteen  people  present, 
I  do  not  care. 

“Mr.  Maloney:  That  is  my  reason. 

“The  Court:  Why  not  have  a  representative  from  each 
side  go  to  the  bag  and  pick  out  the  speeches? 

“Mr.  Morosini:  Perfectly  agreeable.  Let  us  do  it  right 
now. 

783  “Mr.  Maloney:  Here  is  another  suggestion,  we 
may  have  some  lying  around  the  office,  I  do  not  know  wheth¬ 
er  we  have  them  all,  but  we  have  got  some  extra  ones,  and 
perhaps  they  would  be  sufficient. 

“The  Court:  Perhaps  this  would  be  the  quickest  and 
the  simplest  way. 

“Mr.  Maloney:  All  right;  it  is  agreeable  to  me. 

“The  Court:  And  let  there  be  at  least  one  representa¬ 
tive  from  each  side  present. 

“Mr.  Morosini:  I  do  not  care  who  is  there  when  it  is 
being  done.” 
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IX. 

Appellant  as  an  Author  and  Journalist. 

There  was  introduced  in  evidence  a  book  written  by  the 
appellant  under  the  title  “The  Seven  Against  Man”,  and 
it  had  a  preface  written  by  Government  Witness  Hauck. 
The  following  took  place : 

1363  “Mr.  Morosini:  If  the  Court  please,  at  this  time 
I  would  like  to  read  a  few  excerpts  from  the  preface 

in  this  book,  ‘The  Seven  against  Man,’  by  George  Syl¬ 
vester  Viereck,  published  by  Flanders  Hall. 

“The  Court:  You  may  do  so. 

“Mr.  Morosini :  This  part  is  from  the  preface : 

“  ‘  “The  Seven  Against  Man”  was  published  originally 
in  il Books  Abroad”,  the  sprightly  literary  quarterly,  edit¬ 
ed  for  the  University  of  Oklahoma  by  Roy  Temple  House. 

“  ‘The  author  of  some  twenty  books,  published  both  here 
and  abroad,  Viereck  has  been  called  “The  stormy  petrel 
of  American  literature.” 

“  ‘He  first  burst  forth  upon  the  literary  horizon  with 
“A  Game  at  Love  and  Other  Plays,”  preceded  by  a  small 
volume  of  extraordinary  verse,  “Gedischte,”  with  a  pre¬ 
face  by  Ludwig  Lewisolm,  and  followed  by  “Ninevah  and 
other  poems,  (Moffat  Yard  &  Co.,  1907)”,  of  which  James 
Huenker  wrote  in  the  North  American  Review,  “shot 
through  with  the  splendors  of  Heine,  Swinburne  and 
Keats,”  (My  Flesh  and  Blood — A  Lyric  Autobiography 
with  Indiscreed  Annotations,”  (Liveright,  1931)  )  presents 
Mr.  Viereck ’s  collected  verse,  uniquely  vivified  by 

1364  annotations  in  which  the  poet  psychoanalyzes  him¬ 
self. 

“  ‘His  first  novel,  “The  House  of  the  Vampire,”  at¬ 
tracted  wide  attention  for  its  daring  treatment  of  In¬ 
tellectual  vampirism  as  a  symbol  of  genius.  The  startling 
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tale  was  subsequently  dramatized  by  the  author  in  col¬ 
laboration  with  Edgar  Allan  Woolf. 

“  ‘Mr.  Viereck’s  best  known  work  of  fiction,  “My  First 
Two  Thousand  Years — The  Autobiography  of  the  Wan¬ 
dering  Jew,”  written  in  collaboration  with  Paul  Eldridge, 
aroused  the  admiration  of  Thomas  Mann  and  George  Ber¬ 
nard  Shaw.  This  chronicle  of  the  Wandering  Jew,  with 
its  two  sequels,  “Salome — The  Wandering  Jewess”,  and 
“The  Invincible  Adam”,  has  been  described  as  “a  modern 
Encyclopedia  of  Passion.”  All  three  books,  best  sellers 
over  a  period  of  many  years,  are  available  in  popular  edi¬ 
tions  (Gold  Label  Books).  Mr.  Viereck’s  hero,  Carta- 
philus,  is  cousin-german  to  Faust  and  Don  Juan.  All 
three  books  are  profoundly  influenced  by  Freud,  one  of 
the  seven  against  whom  Mr.  Viereck  now  rebels. 

“  ‘The  World  War  diverted  Mr.  Viereck  from  poetry  to 
politics.  (“Spreading  Germs  of  Hate,”)  an  impartial  study 
of  war  propaganda  (Liveright,  1931)  which  first  appear¬ 
ed  serially  in  the  Saturday  Evening  Post,  won  plau- 
1365  dits  from  Colonel  House  and  many  distinguished  his¬ 
torians,  and  remains  an  invaluable  guide  for  the 
student  of  public  opinion.  Mr.  Viereck’s  other  historical 
studies,  “The  Strangest  Friendship  in  History — Woodraw 
Wilson  and  Colonel  House  (Liveright,  1931)”  and  “The 
Kaiser  on  Trial  (Greystone  Press  1937)”  provoked  con¬ 
siderable  controversy. 

“  ‘The  hitherto  untold  secret  of  the  break  between  Col¬ 
onel  House  and  Woodrow  Wilson  appears  as  Mr.  Vie¬ 
reck’s  contribution  to  the  collection  of  international  scoops. 
“The  Inside  Story  (Prentiss  Hall,  1940).”  The  Brit¬ 
ish  Edition  of  “The  Kaiser  on  Trial  (Duckworth,  1938)” 
boasts  of  four  prefaces:  one  by  George  Bernard  Shaw, 
one  by  J ames  W.  Gerard,  one  by  Colonel  House  and  one  by 
the  author.  Mr.  Viereck  is  the  editor  of  “As  Thev  Saw 
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i  Us,”  the  story  of  the  American  Army  in  the  World  War, 
with  prefaces  by  Ludendorf  and  Focli,  and  other  significant 
volumes. 

I  “  ‘Mr.  Viereck  has  met  and  won  the  confidence  of  many 
of  our  greatest  contemporaries.  “Glimpses  of  the  Great” 
(Macaulay,  1930)  vividly  describes  his  meetings  with  such 
diverse  personalities  as  William  II,  Sigmund  Freud,  Mar¬ 
shal  Hindenburg,  Albert  Einstein,  Professor  Eugen 
Steinach,  Marshal  Foch,  Marshal  Joffre,  Arestide  Briand, 
Georges  Cleineneeau  and  George  Bernard  Shaw.  It 
1366  is  not  merely  a  book  of  interviews,  but  rather  an  at¬ 
tempt  to  penetrate  the  minds  of  others  in  search  of 
the  Unknown  God  and  of  an  answer  to  the  eternal  query: 
“To  what  Tune  Dances  the  Immense?”  By  an  odd  inad¬ 
vertence,  this  work  does  not  include  the  account  of  Mr. 
i Viereck ’s  audience  with  Pope  Pius  XI,  and  his  first  inter¬ 
view  with  Adolf  Hitler. 

,  “  Afore  far-seeing  than  Dorothy  Thompson,  Viereck 
predicted  in  1923:  “If  he  lives,  Hitler,  for  better  or  for 
worse,  is  sure  to  make  history.”  He  admires  only  the 
dynamic  genius  of  Hitler  without  embracing  his  totalitarian 
philosophy.  Viereck ’s  “The  Temptation  of  Jonathan” 
(Christopher  Publishing  House,  Boston,  1938)  summarizes 
the  great  debate  between  Faeism  and  Democracy,  and  states 
in  simple  and  unchallengeable  terms  the  authentic  gospel 
of  Americanism.' 

!  “Mr.  Maloney:  Mr.  Morosini,  are  you  reading  from 
the  foreword  of  this  book? 

“Mr.  Morosini:  I  stated  before  I  read  it  that  I  was 
reading  from  the  preface,  and  I  am  still  reading  from  the 
preface. 

“Mr.  Maloney:  Well,  your  Honor,  it  seems  to  me  that 
the  book  itself  was  offered  on  the  theory  that  it  was  a 
writing  by  the  defendant. 
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“Mr.  Morosini:  I  propose  to  read  a  portion  of 

1367  the  writing  by  the  defendant. 

“Mr.  Maloney:  Now,  we  are  having  read  to  the 
jury  the  mouthing  of  some  third  person,  some  unidentified 
third  person,  who  is  talking  about  Viereck,  and  apparently 
not  very  well  acquainted  with  him,  because  he  is  saying  all 
these  things  about  him.  I  object. 

“Mr.  Morosini:  The  book  is  in  evidence.  I  think  I  am 
entitled  to  read  from  it.  Is  that  right  or  is  that  not  right? 

“The  Court:  You  may  proceed. 

“Mr.  Morosini:  All  right. 

“  (Reading) 

“  ‘Mr.  Viereck  was  the  editor  of  “International”; 
founder  and  editor  of  “Fatherland”  and  its  successor 
“The  American  Weekly”;  associate  editor  of  “Current 
Literature,”  and  advisory  editor  of  the  MacFadden  Pub¬ 
lications.  Until  New  York’s  German  Library  of  Informa¬ 
tion,  a  clearing  house  of  social,  economic  and  cultural 
knowledge  was  compelled  to  close  its  doors,  he  was  its  liter¬ 
ary  advisor.  Many  of  Mr.  Viereck ’s  writings  have  ap¬ 
peared  in  Liberty,  Saturday  Evening  Post  and  the  Hearst 
newspapers.  The  author  proves  that  he  is  still  capable  of 
writing  in  two  languages  by  acting  as  the  American  cor¬ 
respondent  of  the  Muenchner  Neuests,  Nachrichten.’ 

1368  “Mr.  Maloney:  You  might  as  well  tell  us  who 
wrote  the  foreword,  as  long  as  you  are  reading  it. 

“Mr.  Morosini:  I  have  no  objection.  I  believe  Sig- 
fried  Hauck  wrote  it. 

“Mr.  Maloney:  Sigfried  Hauck?  You  mean  the  man 
who  testified  here? 

“Mr.  Morosini:  At  the  conclusion  of  the  preface  there 
appears  the  name  ‘Sigfried  Hauck.’ 

*  #  •  •  • 
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i  Witness  Butler  was  called  as  a  witness  for  appellant,  and 
after  being  duly  sworn,  Mr.  Butler  testified  that  he  was 
the  executive  editor  of  Liberty  Magazine,  and  the  follow¬ 
ing  proceedings  were  had : 

1325  “Q.  Now,  can  you  tell  us  what  if  any  work  Mr. 
Viereck  did  for  Liberty  Magazine  and  the  approxi¬ 
mate  time?  A.  He  did  a  great  deal  of  work  for  Liberty 

Magazine  for  a  period  from  some  time  shortly  after 

1326  1925,  I  am  not  sure  just  when,  until  two  or  three 
years  ago,  and  I  am  not  sure  of  that  time. 

“Q.  Now,  can  you  tell  us  what  kind  of  work  Mr.  Vie¬ 
reck  did  for  Liberty?  A.  He  wrote  original  articles,  he 
edited  and  prepared  for  publication  articles  to  be  signed 
by  others  than  himself.  Those  were  his  chief  activities 
for  Liberty. 

“Q.  Now,  can  you  tell  us  some  of  the  articles  that  he 

wrote?  A.  He  wrote  a  great  many  articles  and  it  is  a 

little  hard  for  me  to  remember  anv  individual  ones.  I 

* 

recall  one  series  exposing  Communistic  activities  called 
‘The  Web  of  the  Red  Spider,’  or  some  such  title. 

“I  remember  an  interview  with  Hitler  which  he  reported 
for  Liberty.  I  remember  an  article  on  rejuvenation.  These 
are  just  fragmentary  memories. 

“Q.  Just  give  us  whatever  your  present  memory  is. 
A.  I  seem  to  remember  an  interview  with  Hindenburg. 
I  am  not  sure  whether  that  was  his  or  not.  There  were 
so  many  it  is  very  hard  to  remember  any  individual  in¬ 
stances. 

I  “Q.  Can  you  tell  us  how  much  Mr.  Viereck  was  paid 
for  these  articles?  A.  No.  I  haven’t  any  first-hand  knowl- 
i  edge  of  it.  I  would  have  to  refresh  my  memory. 

1327  There  are  records  of  payment  to  show,  of  course. 

“Q.  Do  you  know  whether  or  not  Mr.  Viereck 
wrote  any  books  ?  A.  Books  ? 
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“Q.  Yes.  A.  Oh,  yes. 

“Q.  Can  you  tell  us  what  books  he  wrote?  This  is, 
books  within  your  memory  and  knowledge.  A.  You  mean 
whether  or  not  they  were  published  in  Liberty? 

“Q.  That  is  right.  A.  Any  of  them,  any  books? 

“Q.  Yes,  any  books  that  you  know  the  defendant  wrote? 
A.  Oh,  I  remember  ‘The  Trial  of  the  Kaiser.’ 

“Q.  ‘The  Kaiser  on  Trial/  is  that  the  one  you  are 
referring  to?  A.  Yes. 

“Q.  Do  you  know  whether  or  not  Liberty  Magazine 
made  any  agreement  or  contract  for  publication  rights  to 
that  book?  A.  I  don’t  know.  I  think  the  record  would 
show  that.  I  am  not  sure  about  that.  The  manuscript  was 
considered  for  Liberty.  I  don’t  know  what  the  financial 
details  were. 

“Q.  Can  you  recall  any  other  book  that  Liberty 
1328  was  interested  in  ?  A.  A  book  which  it  seems  to  me 
was  called  ‘The  Strangest  Friendship  in  History,’ 
or  some  such  title,  about  Woodrow  Wilson  and  Colonel 
House.  There  were  a  number  of  others  I  can’t  remember 
offhand. 

“Q.  Do  you  recall  any  of  the  financial  details  in  connec¬ 
tion  with  that  book?  A.  No.  I  have  no  occasion.  I  had 
nothing  to  do  with  financial  details  at  that  time. 

“Q.  Now,  do  you  know  whether  or  not  Mr.  Viereck 
wrote  for  any  other  publications  besides  Liberty?  A.  I 
have  no  positive  knowledge.  I  am  under  the  impression 
that  he  did,  but  I  haven’t  any  accurate  knowledge  on 
the  subject.” 

1331.  “Q.  This  article  which  you  have  just  identified, 

Defendant’s  Exhibit,  for  identification,  No.  88, 
‘Shaw  Looks  at  Life  at  70’,  you  have  identified  that 
1332  as  an  article  written  by  Mr.  Viereck?  A.  Yes. 

“Q.  I  show  you  this  article  ‘What  Life  Means 


to  the  Kaiser,’  in  the  Liberty  Magazine  of  October  15, 1927. 
Can  you  identify  that  as  an  article  written  by  Mr.  Viereck  ? 
A.  Yes. 

“Q.  And  this  article,  ‘The  Pope  at  Home,’  in  the 
January  21, 1928,  issue.  Can  you  identify  that  as  an  article 
written  by  Mr.  Viereck?  A.  Yes. 

i  “Q.  An  article  entitled  ‘Foch  on  Peace  and  War,’  in 
the  March  10,  1928,  issue  of  Liberty.  Can  you  identify 
that  as  an  article  by  Mr.  Viereck?  A.  Yes. 

“Q.  An  article  “Forging  Swords  into  Dumbbells,”  in 
the  May  5,  1928,  issue  of  Liberty.  Can  you  identify  that 
as  an  article  bv  Mr.  Viereck  ?  A.  Yes,  sir. 

“Q.  An  article  entitled  ‘The  Tiger  Looks  at  the  Post 
War  World,  a  Portrait  of  Clemenceau  in  1928,’  in  the  July 
10,  1928,  issue.  Can  you  likewise  identify  that?  A.  Yes, 
sir. 

“Q.  An  article  entitled  ‘Joffre,  Master  or  Puppet/ 
in  the  September  1,  1928,  issue,  can  you  likewise 
1333  identify  that?  A.  Yes. 

“Q.  These  have  all  appeared  in  Liberty  Maga¬ 
zine?  A.  Yes. 

i  “Q.  An  article  entitled  ‘The  Queen  of  the  Belgiums 
JLooks  at  Life,’  in  the  December  22,  1928,  issue  of  Liberty- 
Can  you  identify  that  as  an  article  by  Mr.  Viereck?  A. 
Yes. 

i  “Q.  An  article  entitled  ‘A  Machine  with  a  Soul,’  by 
George  S.  Corners,  can  you  identify  that  as  an  article  writ¬ 
ten  by  Mr.  Viereck?  A.  I  would  assume  that  to  have  been 
written  by  Mr.  Viereck  because  that  was  a  name  he  some¬ 
times  used;  I  mean,  I  am  almost  certain  it  was  written  by 
Mr.  Viereck. 

“Q.  Do  you  know  under  what  circumstances,  or,  what 
circumstances  brought  about  the  use  of  that  name?  A.  It 
is  a  very  common  custom  when  people  write  on  subjects  a 
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little  out  of  their  usual  line,  or  when  they  write  a  great 
deal,  to  avoid  having  their  own  name  appear  too  monoton¬ 
ously,  they  use  another  name.  It  is  a  very  common  prac¬ 
tice. 

“Mr.  Maloney:  What  is  the  title  of  that  by  George  S. 
Corners  ? 

“Mr.  Morosini:  ‘A  Machine  with  a  Soul.’ 

“Mr.  Maloney:  May  I  see  that? 

1334  “Mr.  Morosini:  I  offer  these  articles  in  evidence. 
‘  ‘  Mr.  Maloney :  May  I  see  that  ? 

“Mr.  Morosini:  Yes. 

“Mr.  Maloney:  May  it  please  the  Court,  the  Govern¬ 
ment  has  never  maintained  anything  other  than  that  this 
man  was  a  prolific  writer,  we  have  always  said  that.  My 
only  objection  to  the  receipt  of  these  various  articles  is  be¬ 
cause  it  burdens  the  record  with  a  lot  of  stuff.  I  am  will¬ 
ing  to  concede  that  he  wrote  a  lot  of  articles,  or,  whatever 
the  number  is,  for  Liberty.  I  have  no  desire  to  conceal 
that  fact.” 

•  •  *  •  • 

1356  “Mr.  Morosini:  Now  I  would  like  to  call  the 
jury’s  attention  to  Defendant’s  Exhibit  No.  101.  It 

consists  of  two  articles  by  Franklin  Roosevelt,  Governor  of 
New  York.  These  are  the  manuscripts.  Each  one  bearing 
the  notation,  ‘Rewrite,  G.  S.  Viereck,’  Rewrite  by  G.  S. 
Viereck  on  both  manuscripts. 

“I  would  like  to  call  your  attention  to  an  article  en¬ 
titled  ‘Blessed  are  the  Peacemakers,  but — ’  by  George  Syl¬ 
vester  Viereck. 

“The  manuscript  was  ‘How  to  keep  out  of  war,’  by 
Edward  Mandell  House,  and  the  authorization  here, 

1357  ‘Colonel  House  has  authorized  Mr.  Viereck  to  make 
all  financial  arrangements  with  Liberty  on  this  ma¬ 
terial  in  a  letter  on  file.’ 
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i  “Mr.  Hickey:  What  is  the  number  of  that  exhibit? 

“Mr.  Morosini:  This  is  all  102. 

“I  call  your  attention  to  a  series  of  articles  called  ‘The 
Wilson-House  Series’  for  which  was  paid  to  George  Syl¬ 
vester  Viereck  the  sum  of  $7,220. 

“Mr.  Maloney:  Mr.  Morosini,  am  I  correct — I  think  I 
must  object  to  this  as  being  repetitious,  unless  Mr.  Moro¬ 
sini  can  point  out  that  these  articles  were  not  included  in 
the  list  which  he  already  placed  in  evidence. 

“Mr.  Morosini:  1  don’t  know  whether  they  are  or  not. 

“Mr.  Maloney:  It  might  be  wise  to  check  up. 

“Mr.  Morosini:  I  think  these  documents  are  in  evi¬ 
dence,  if  the  Court  please,  and  I  am  entitled  to  refer  to 
them? 

“The  Court:  Yes. 

“Mr.  Morosini:  An  article  published  under  the  title  ‘Is 
The  National  Youth  Administration  Communistic,’  for 
which  the  sum  of  $400  was  paid  to  George  Sylvester  Vie¬ 
reck. 

“An  article  published  under  the  title  ‘What  the  Dies 
Committee  Overlooked,  Part  III,”  indicating  the  sum  of 
$500  paid  to  George  Sylvester  Viereck. 

!  “An  article  entitled  “Will  the  Catholic  Church  be  Hit¬ 
ler’s  Waterloo?’  and  a  notation,  ‘Accepted  against  an  ad¬ 
vance  of  $1,000.’ 

1358  “Another  article,  ‘Was  Dr.  Wirth  Right  or  Wrong’ 
by  George  Sylvester  Viereck;  ‘amount  received 

$500.’ 

“A  series  of  articles  here,  ‘The  memoirs  of  Colonel  Ed¬ 
ward  M.  House,  appearing  in  several  parts,’  by  George 
Sylvester  Viereck. 

“Another  article  ‘Is  Japan  Sabotaging  the  Nicaragua 
Canal?’  by  George  Sylvester  Viereck,  published  under  the 
Ijitle,  ‘Is  Japan  Sabotaging  our  New  Canal.’ 
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“An  article  ‘It  Can  Happen  Again,’  by  George  Sylvester 
Viereck. 

“I  have  no  further  questions.” 


X. 

Appellant’s  Offer  of  Evidence  Concerning  the  Manner  in 
Which  Other  Registrants  Answered  the  Questions  on 
Their  Initial  and  Supplemental  Registration  Forms. 

The  witness  Adams  attended  pursuant  to  a  sub- 
1230  poena  requiring  the  production  of  the  initial  and 
supplemental  registrations  filed  by  other  registrants 
on  the  forms  prepared  by  the  Secretary  of  State  and  after 
being  duly  sworn,  the  following  took  place : 

1230  “Q.  And  you  have  attended  here  pursuant  to  sub¬ 
poena?  A.  Yes,  sir. 

“Q.  And  that  subpoena  required  you  to  bring  certain 
documents  and  papors?  A.  That  is  right. 

“Q.  Have  you  brought  them  all  with  you? 

“Mr.  Maloney:  Now,  just  a  moment.  At  this 

1231  time,  may  we  approach  the  bench  and  have  an  offer 
of  proof  on  this  particular  subpoena? 

“Mr.  Morosini:  Now,  if  the  Court  please,  I  would  first 
of  all  like  to  know  if  we  have  the  papers  here.  We  cannot 
very  well  make  an  offer  of  proof  if  we  don 't  know  what  pa¬ 
pers  are  here. 

“The  Court:  Let  him  answer  the  question. 

‘  ‘  The  Witness :  I  have  certain  of  the  papers ;  others  I  did 

not  bring  with  me. 

“Bv  Mr.  Morosini: 

* 

“Q.  You  did  not  bring  others  with  you?  A.  That  is 
right. 

“Q.  Can  you  tell  us  why  you  did  not  bring  the  others 
with  you? 
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“Mr.  Maloney:  I  object  to  that. 

“Mr.  Morosini:  We  subpoenaed  them;  he  did  not  bring 
them,  and  I  think  we  are  entitled  to  that. 

“Mr.  Maloney:  We  object  to  the  production  of  the  pa¬ 
pers. 

“Mr.  Morosini:  Who  are  you  to  object  to  the  produc¬ 
tion  of  the  papers?  We  have  a  subpoena  here  signed  by  the 
Court  requiring  their  production. 

“The  Court:  Just  a  moment.  Give  me  just  one  little 
chance.  Will  you  answer  that  question? 

I  “The  Witness :  Would  you  repeat  the  question,  please. 
“By  Mr.  Morosini: 

1232  “Q.  Why  didn’t  you  bring  certain  of  the  papers, 

I  believe  was  the  substance  of  the  question?  A.  I 
understood  that  the  Government  intended  to  protest  the  in¬ 
troduction  of  certain  of  these  papers,  and  since  they  were 
in  such  volume,  the  Department,  since  it  has  a  great  deal  to 
do  in  these  days,  decided  to  wait  for  a  decision  on  this  ques¬ 
tion  before  any  further  action. 

“Q.  When  was  this  subpoena  served  on  your  depart¬ 
ment,  do  you  know,  Mr.  Adams?  A.  1  don’t  have  the 
date. 

“Mr.  Morosini:  May  we  have  the  date  of  the  original 
subpoena  on  the  record?  It  appears  from  the  Marshal’s 
return,  if  the  Court  please,  that  the  subpoena  was  served 
on  February  14,  1942.  I  demand  at  this  time  that  all  of 
the  papers  be  produced. 

“The  Court:  I  think  it  might  be  well  to  find  out  now 
what  papers  he  did  bring. 

“By  Mr.  Morosini: 

“Q.  What  papers  did  you  bring,  Mr.  Adams?  A.  I 
have  with  me  the  registration  statements,  all  the  supple¬ 
mental  registration  statements,  and  filed  by  Mr.  Viereck 
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pursuant  to  the  Act  of  June  8,  1938,  as  amended,  which  re¬ 
quires  the  registration  of  agents  of  foreign  principals,  and 
all  correspondence  between  Mr.  Viereck,  his  lawyers,  and 
the  Department.  I  also  have  with  me  all  press  re- 

1233  leases  issued  by  the  Department  of  State  relative  to 
the  Act  in  question. 

“I  believe  that  is  under  point  3  in  the  subpoena. 

“Q.  In  other  words,  you  have  brought  everything  except 
what  is —  A.  (Interrupting) — and  I  have  also  certain 
correspondence  that  is  referred  to  in  point  2,  of  the  sub¬ 
poena,  I  believe,  relating  to  a  letter  which  Mr.  Viereck 
wrote  to  the  President  in  the  latter  part  of  1933  and  sub¬ 
sequent  correspondence  relating  thereto. 

“Q.  So  that  the  only  thing  you  did  not  bring  with  you 
is  the  material  required  in  portion  1  of  the  subpoena,  is 
that  right,  all  of  the  registration  statements  '?  A.  All  of 
that  material  except  Mr.  Viereck ’s.  I  have  Mr.  Viereck ’s 
with  me. 

“Mr.  Morosini:  Now,  if  the  Court  please,  we  demand 
at  this  time  that  these  statements  be  brought. 

“The  Court:  1  will  hear  you  at  the  bench. 

(Side-bar  conference  was  had  as  follows:) 

“Mr.  Morosini:  We  want  every  registration  statement 
and  supplemental  registration  statements  filed  by  every¬ 
body  with  the  State  Department  pursuant  to  the  act  of 
June  8,  1938,  requiring  agents  of  foreign  principals  to 
register.  We  have  examined  every  one  of  these  statements 
ourselves — not  us  personally  but  we  have  had  them 

1234  examined  for  us,  and  we  have  received  a  detailed  re¬ 
port  as  to  their  contents. 

“We  are  satisfied  from  that  examination  that  every  one 
who  registered  followed  the  same  course  and  answered 
the  questions  on  the  registration  forms  in  precisely  the 
same  form  as  did  this  defendant. 
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i  “We  say  that  there  are  approximately  560-odd  state¬ 
ments  on  file.  I  would  say  that  about — again  approximat¬ 
ing — over  500  of  those  registrants  filed  in  the  same  form 
and  in  the  same  manner  that  this  defendant  did. 

“Now,  we  contend  that  in  view  of  this  fact,  the  intro¬ 
duction  of  all  of  these  statements  in  evidence  is  material 
on  the  question  of  the  Department  of  State’s  own  inter¬ 
pretation  of  its  own  regulation.  We  propose  to  show  that 

the  statements  filed  bv  this  defendant  are  entirelv 

•>  •> 

1234  consistent  with  the  Department  of  State’s  interpre- 
tion  of  the  statute  and  their  own  regulations. 

“I  might  also  add  that  we  have  subpoenaed  certain  other 
Registrants  themselves  in  connection  with  this  line  of  testi¬ 
mony;  we  have  not  subpoenaed  all  of  them,  but  we  have 
just  selected  a  few  here  and  there. 

“The  Court :  Do  you  intend  to  show  that  the  Department 
has  put  its  stamp  of  approval  upon  these  various  state¬ 
ments  t 

“Mr.  Morosini:  By  accepting  them,  by  keeping  them, 
by  not  questioning  them  particularly  when  it  ap- 

1235  pears  that  the  overwhelming  majority — over  500 
of  them — 

“The  Court  (Interrupting):  Does  the  Act  require  the 
Department  of  State  to  determine  their  truthfulness? 

i  “Mr.  Morosini:  There  is  no  question  of  truth  involved. 

!  “The  Court:  The  object  is  to  make  a  public  statement, 
and  a  registrant  can  make  any  kind  of  a  statement  that  he 
wants  to. 

i  “Mr.  Morosini:  We  are  not  on  trial  for  false  registra¬ 
tion  ;  we  are  on  trial  here  for  an  omission  on  a  registration 
statement. 

“The  Court:  Which  constitutes  a  false  statement. 

“Mr.  Morosini:  Oh,  no;  we  are  asked  to  give  a  com¬ 
prehensive  statement  of  the  nature  of  our  business,  to 
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which  we  answered  “Author  and  journalist.”  It  is  charged 
here  that  this  defendant  did  not  include  certain  other  things 
in  that  answer,  which  the  Government  contends  he  should 
have  included. 

“We  propose  to  show  that  by  the  Department  of  State’s 
own  interpretation  of  that  regulation,  nothing  else  was  re¬ 
quired  to  be  put  in  the  statement. 

“The  Court:  Haven’t  they  said  anything  about  that 
in  their  own  regulations? 

“Mr.  Morosini :  No. 

“Mr.  Hickey:  Yes,  they  have.  The  State  De- 
1236  partment  regulation  reads  that  the  acceptance  of  a 
registration  statement  shall  not  be  deemed  to  be  a 
compliance  with  the  Act. 

“Mr.  Morosini:  That  is  perfectly  all  right — 

1236  “Mr.  Hickey  (Interrupting) :  May  I  finish  my  state¬ 
ment?  I  would  like  to  finish  my  statement.  Further¬ 
more,  the  Department  of  State  is  not  in  any  position  to  in¬ 
vestigate  the  truth  or  falsity  of  the  statements  made  by  the 
registrant. 

“Mr.  Morosini:  Don’t  try  to  confuse  the  issue;  it  is 
not  a  question  of  false  registration ;  it  is  a  question  of  omis¬ 
sion — it  is  a  question  of  what  is  required  of  this  regis¬ 
trant. 

“The  Court:  But  if  there  is  a  willful  omission  of  ma¬ 
terial,  isn’t  that  in  effect  false,  or  actually  false? 

“Mr.  Morosini:  We  claim  this,  that  even  assuming 
that  this  work  was  done  for  a  foreign  principal,  he  was 
still  not  required  to  put  it  in.  We  propose  to  show  that 
that  is  the  Secretary  of  State’s  own  interpretation  of  that. 
This  evidence  is  material. 

“The  Court:  I  fail  to  see  how  the  interpretation  of 
various  registrants  could  be  forced  upon  the  Secretary  of 
State,  and  how  the  Court  should  say  that  what  these 
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registrants  have  done  must  be  taken  as  the  interpretation 
of  the  Secretary  of  State. 

“Mr.  Morosini:  When  the  Secretary  of  State — 
1237  I  assume  there  is  no  entrapment  as  the  purpose  of 
this  statute,  but  that  the  statute  is  there  for  the  pur¬ 
pose  of  making  public  the  contracts  with  foreign  prin¬ 
cipals — 

“The  Court  (Interrupting):  So  that  propaganda  ac¬ 
tivities  may  be  made  known. 

“Mr.  Morosini:  That  is  exactly  right.  So  they  ask 
the  question,  they  ask  a  ‘comprehensive  statement  of  the 
nature  of  your  business.’  The  registrant  answers  ‘Author 
and  journalist.’  We  contend  that  that  is  a  proper  answer; 
that  all  the  Secretary  of  State  required  in  answer  to  that 
question  was  that  the  registrant  state  the  usual,  normal, 
occupation,  trade,  calling  or  profession. 

“We  propose  to  show  through  the  medium  of  these 
statements  that  that  is  also  the  interpretation  placed  on 
that  requirement  by  the  State  Department  itself. 

“The  Court:  I  do  not  see  how  that  can  follow.  It  might 
indicate  similarity  of  understanding  by  the  regis¬ 
trants. 

1237  “Mr.  Morosini:  Isn’t  that  important? 

“The  Court:  I  do  not  see  how  the  view  taken  by 
the  registrants  can  be  regarded  as  the  view  of  the  interpre¬ 
tation  of  the  Secretary  of  State. 

“Mr.  Morosini:  Isn't  that  important  on  the  question  of 
intent,  if  the  Court  please?  If,  let  us  say  520  out  of  565 
registrants  answered  a  question  in  the  same  way,  isn’t 
that  material  and  important  on  the  question  of 

1238  intent,  and  if  520  out  of  565  understood  a  question 
in  one  way,  certainly  it  is  very  important  in  the 

showing  that  this  defendant  did  not  willfully  do  something; 
and  certainly  we  are  entitled  to  establish  this  as  a  basis 
for  the  inference. 
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“It  is  up  to  the  jury  to  say  whether  they  adopt  that  in¬ 
ference  or  not.  I  think  on  that  question  this  testimony  is 
vitally  important. 

“The  Court:  I  don’t  think  it  can  be  received. 

“Mr.  Hickey:  Your  Honor,  may  I  just  direct  your  atten¬ 
tion  to  regulation  5. 

“The  Court:  Yes.  (Reading)  They  have  guarded  against 
that  very  thing.  They  say  in  Section  5 :  ‘  Acceptance  by  the 
Secretary  of  the  Registration  Statement  submitted  for 
filing  shall  not  necessarily  signify  full  compliance  with 
the  Act  on  the  part  of  the  registrant,  and  such  acceptance 
shall  not  preclude  prosecution  as  provided  for  in  the  Act 
for  false  statement  of  the  material  fact  or  the  willful  omis¬ 
sion  of  a  material  fact  required  to  be  stated  therein.’ 
They  have  taken  care  of  this  very  thing. 

“Mr.  Morosini:  Perhaps  I  have  not  made  myself  clear. 
We  are  not  concerned  with  that  problem  at  all.  Here  is 
the  only  problem  that  we  are  concerned  with,  the  ques¬ 
tion  of  the  supplemental  registration  form  which  requires 
the  registrant  to  give  a  comprehensive  statement  of  the 
nature  of  the  business  of  the  registrant. 

1239  “We  contend  that  the  only  thing  that  that  ques¬ 
tion  requires  a  registrant  to  do  is  to  state  cate¬ 
gorically  his  normal  usual  occupation  or  calling;  in  other 
words,  if  he  is  a  lawyer,  he  should  say  that  he  is  a  lawyer ; 

if  his  occupation  has  not  changed  from  the  time  of 
1239  the  original  registration  he  is  permitted  to  use  the 
w’ord  ‘the  same.’ 

“We  contend  that  that  is  all  that  the  question  asks  of  a 
registrant.  We  contend  further  that  the  Department  of 
State  by  its  own  course  of  conduct  agrees  entirely  to  this, 
and  we  wrould  like  to  show’  that. 

“The  Court:  This  is  to  enlighten  the  public  as  to  pro¬ 
paganda  activities,  and  if  that  view  is  taken  as  to  that, 
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a  man  can  say  that  he  is  a  lawyer  and  could  conceal  from 
the  public  the  fact  that  his  main  activity  is  propaganda  for 
a  foreign  country. 

“Mr.  Morosini:  Absolutely  not.  If  the  Court  will 
examine  the  remainder  of  the  registration  statements  and 
the  supplemental  registration  statement,  it  requires  all  of 
the  information  in  connection  with  his  agency  for  the 
foreign  principal,  all  the  other  information.  After  all, 
when  a  person  comes  along  to  register,  all  he  can  do  is  to 
look  at  the  statute  and  the  regulations  and  then  act  accord¬ 
ingly. 

“Let  us  come  back  to  the  original  registration  for  a 
moment.  That  question  is  asked  on  the  original 
1240  statement.  Quite  obviously,  when  he  registered,  he 
has  not  done  anything  for  his  foreign  principal  as 
yet.  He  is  just  starting  off ;  he  has  just  made  his  contract 
with  his  foreign  principal. 

“The  Court:  That  does  not  make  anv  difference.  He 
may  have  been  an  agent  for  20  years  when  this  Act  went 
into  force,  and  then  they  require  him  to  register. 

,  “Mr.  Morosini:  If  that  was  his  normal  course  of  busi¬ 
ness,  yes,  but  let  us  take  this  situation, — let  us  say  that 
a  lawver  makes  a  deal  with  sav  the  Government  of  Peru 

w  * 

to  foster  public  relations  and  to  build  up  good  will  for 
Peru  in  the  United  States.  He  has  been  a  lawyer  all  his 
life;  he  has  never  done  any  work  for  the  Government  of 
Peru  at  all;  he  has  made  his  contract,  and  he  writes  down 
to  the  Department  of  State  and  says  ‘I  have  made  this  kind 
of  a  contract,  what  shall  I  do?’ 

,  “They  send  him  this  form,  and  he  looks  at  this  question. 
Now,  what  other  answer  is  required  there  except  ‘lawyer', 
— particularly  when  he  reads  the  statute,  Section  2 
1240  of  the  statute,  which  does  not  require  this  particular 
information  at  all,  and  which  sets  forth  all  of  those 
facts  in  the  original  registration  which  are  to  be  material 
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facts  in  connection  with  the  employment  for  a  foreign  prin¬ 
cipal. 

“That  is  the  point  I  am  making  that  he  would  put  ‘Law¬ 
yer’  down  there. 

“The  Court:  What  is  the  purpose  of  using  the  word 
‘  comprehensive  ’  ? 

1241  “Mr.  Morosini:  I  don’t  know,  but  I  ask  your 
Honor — 

“The  Court  (Interrupting):  It  is  not  reasonable  to 
suppose  that  they  were  going  to  allow  in  answer  to  that 
question  an  answer  which  would  be  one  of  concealment. 

“Mr.  Morosini:  Of  course  not. 

“The  Court:  And  if  he  concealed  his  propaganda  ac¬ 
tivities  because  he  calls  himself  a  lawyer  or  a  doctor — 

“Mr.  Morosini  (Interrupting):  Of  course  not.  There 
is  no  question  as  to  that.  There  are  other  questions  here 
which  bring  that  all  out.  You  have  to  read  the  registra¬ 
tion  statement  in  conjunction  with  these  statutes. 

“You  won’t  find  anywhere  else  in  the  statute  the  require¬ 
ment  to  set  forth  specifically  the  comprehensive  nature  of 
his  activities,  and  you  find  nothing  there  which  does  not 
require  him  to  give  the  comprehensive  nature  of  those 
activities.  In  the  registration  statement  he  has  to  give  the 
name  of  his  principal,  the  name  of  his  job  with  his  prin¬ 
cipal,  attach  a  copy  of  the  contract  with  the  principal,  state 
the  compensation  from  the  principal,  and  so  on  and  so  forth. 
They  require  all  of  the  details  in  connection  with  his  em¬ 
ployment,  but  the  comprehensive  statement  of  the  business 
of  the  registrant,  we  contend,  that  can  only  ask  for  one 
thing,  and  that  is  the  man's  usual  and  normal  business, 
trade  or  profession. 

1242  “To  come  back  to  the  lawyer  and  the  Peru  situa¬ 
tion,  he  has  been  a  lawyer  all  his  life,  he  gives  all 

of  the  details  of  his  contract  with  the  Government  of  Peru, 
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he  comes  down  to  that  question,  and  he  has  not  done  any¬ 
thing  for  the  Government  of  Peru  yet,  so  therefore  the  only 
occupation  that  he  can  state  there — he  has  told  the  Govern¬ 
ment  that  by  his  contract  with  the  Government  of  Peru  in 
the  other  portion  of  the  form,  and  the  only  thing  he  can 
state  there  is  his  normal  calling,  namely  that  he  is  a  lawyer. 

“The  Court:  Would  you  say  that  a  lawyer  who  never 
tried  a  case,  and  a  lawyer  who  gave  his  time  entirely  to 
lobbying  here  in  this  City,  w*ould  be  answering  truthfully 
if  he  said  that  his  business  was  that  of  a  lawyer? 

“Mr.  Morosini:  If  he  gave  up  all  of  his  time  to  lobby¬ 
ing,  I  w’ould  say  not,  but  there  are  lawyers  in  Newr  York 
City,  on  the  other  hand,  w’ho  still  maintain  the  practice 
of  the  law*,  and  a  successful  practice  wrho  still,  at  the  same 
time,  have  represented  foreign  principals  for  public  rela¬ 
tions  wrork.  Their  normal  occupation  is  that  of  a  lawyer, 
and  that  is  exactly  what  we  w'ant  to  establish. 

“The  Court:  I  cannot  let  you  do  it. 

“Mr.  Morosini:  This  testimony  goes  right  to  the  heart 
of  this  case. 

“The  Court:  I  don't  think  it  does. 

1243  “Mr.  Morosini:  I  think  I  have  just  about  talked 
myself  out  on  it.  If  your  Honor  insists,  there  is 
nothing  further  I  can  do  except  to  take  an  exception  to 
your  Honor’s  refusal  to  permit  the  proof, 
i  “May  I  make  this  suggestion?  Could  we  offer  this 
proof  to  your  Honor  in  the  absence  of  the  jury  in  support 
of  our  contention  on  the  law'? 

i  “The  Court:  I  think  that  is  asking  the  Court  to  accept 
the  interpretation  of  other  registrants, 
i  “Mr.  Morosini:  No;  I  am  asking  your  Honor  to  accept 
only  one  interpretation,  and  that  is  the  interpretation  of 
the  State  Department. 

“The  Court:  If  we  have  a  law’  here  in  the  interests  of 
the  American  Public  as  to  the  activities  of  certain  persons 
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who  are  representing  foreign  agencies  or  Governments, 
it  would  be  far  from  reasonable,  in  my  judgment,  to  allow 
those  registrants  to  determine  the  meaning  of  the  statute 
and  the  policy  of  the  enforcing  agencies  of  our  Government. 
“Mr.  Morosini:  We  do  not  intend  that  they  should 
interpret  it,  but  we  certainly  say  that  either  of  two 

1243  things  are  true ;  if  the  Secretary  of  the  State  Depart¬ 
ment  sits  back  and  permitted  five  hundred  and  some 

odd  people  out  of  565  to  register  in  this  form,  then  either 
of  two  things  are  possible — either  they  have  been  derelict 
in  their  duty,  or  else  these  registration  statements 

1244  are  consistent  with  the  Department’s  own  interpre¬ 
tation  of  that  requirement.  These  are  the  only  two 

alternatives,  and  I  certainly  don’t  charge  dereliction  of 
duty  in  the  Department  of  State. 

“The  Court:  It  is  almost  like  a  Recorder  of  Deeds. 
He  has  to  take  the  instrument  that  is  presented,  if  it  is  in 
due  form.  He  reads  it  and  files  it  and  that  is  all  that  the 
Secretary  of  State  can  do. 

“Mr.  Morosini:  He  is  directed  by  the  Act  to  administer 
the  Act. 

“The  Court:  And  that  is  to  file  it  and  make  it  public, 
but  not  to  determine  the  truthfulness  of  it. 

“Mr.  Morosini:  There  is  no  question  of  truth  or  falsity 
involved  here.  The  only  question  is,  what  did  they  mean 
when  they  asked  that  question?  What  information  did  they 
want?  That  is  the  only  question  involved  in  this  indict¬ 
ment. 

“The  Court:  I  think  you  have  fully  made  your  offer  of 
proof.  I  cannot  see  it  and  I  must  decline  it,  and  you  may 
have  your  exception,  of  course. 

“Mr.  Maloney:  For  the  record,  we  will  make  an  objec¬ 
tion. 

“The  Court:  Yes. 
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“Mr.  Morosini:  Could  we  have  some  specific  registra- 
tion  statements  of  some  specific  individuals? 

,  “Mr.  Maloney:  I  think  the  same  objection  would  hold, 

I  as  to  any  other  registration  statement. 

1245  “The  Court:  I  think  the  ruling  will  necessarily 
be  the  same. 

“Mr.  Morosini:  Let  me  say  for  the  record  that  we  sub¬ 
poenaed  five  -witnesses  selected  at  random  who  filed  regis¬ 
tration  statements  with  the  State  Department,  for  the  pur¬ 
pose  of  testifying  along  these  lines,  upon  the  basis  of  their 
now  registrations,  how  they  answered  them,  how  they  read 
the  question  and  how  they  answered  the  question.  I  mean, 
after  all,  if  this  question  is  put  in  here  and  if  nobody 
understands  this  question,  why  in  the  name  of  common 
sense  should  this  man  go  to  jail  because  he  did  not  under¬ 
stand  it?  I  don’t  see  that.  I  think  that  there  is  a  great 
element  of  unfairness  here.  If  they  propounded  a  form 
here  which  is  confusing  to  themselves  and  confusing  to  the 
public  generally,  and  they  start  putting  people  in  jail — 
i  “Mr.  Hickey  (Interrupting):  There  is  no  confusion  in 
that  form. 

“The  Court:  My  ruling  would  have  to  be  the  same, 
i  “Mr.  Morosini:  May  I  have  an  exception? 

“The  Court:  Yes.” 

XL 

Proceedings  With  Respect  to  Offer  of  Proof  by  the  Appel¬ 
lant  as  to  the  Practice  of  Mailing  Reprints 
From  the  Congressional  Record. 

,  The  prosecution  placed  in  evidence  before  the  jury — 
over  objections  of  appellant  that  it  was  irrelevant,  imma¬ 
terial  and  incompetent — that  the  witness  Hill  had  had  in¬ 
serted  in  the  Congressional  Record  various  non-interven¬ 
tionist  material  and  had  obtained  reprints  thereof  which 
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lie  had  mailed  out  at  the  request  of  Senator  Lundeen  and 
the  appellant  or  at  the  request  of  Dennett  of  the  “Make 
Europe  Pay  War  Debts  Committee”.  Also,  through  the 
witnesses,  Mr.  and  Mrs.  Webber,  that  they  had  worked  for 
said  Committee  in  mailing  out  such  reprints  from  the  Con¬ 
gressional  Record  under  the  franks  of  some  Senators  and 
Congressmen. 

1371  Witness  Loeffler,  who  appeared  with  certain  rec¬ 
ords  from  the  Government  Printing  Office  was  call¬ 
ed  by  the  appellant.  The  following  then  occurred: 

By  Mr.  Morosini: 

1371  “Q.  And  you  have  appeared  here  with  certain 
records  pursuant  to  a  subpoena?  A.  I  have. 

“Q.  Are  these  the  records  over  here  (indicating)?  A. 
They  are  the  records. 

“Q.  Have  you  prepared  a  chart  analyzing  the  material 
contained  in  these  records?  A.  In  part.  That  is,  in  so 
far  as  we  had  time  to  do  it.  It  was  impossible  to  make  a 
chart  covering  everything  in  the  length  of  time  we  had  to 
prepare  it. 

“Q.  And  which  is  the  chart?  A.  The  chart  is  the 
roll. 

“Q.  This  one  here?  A.  That  is  it. 

“Mr.  Hickey:  Your  Honor,  may  I  at  this  time 

1372  call  for  an  offer  of  proof  at  the  bench  as  to  what 
use  the  defendant  intends  to  make  of  these  records? 

“Mr.  Morosini:  No,  I  take  exception  to  that,  if  the 
Court  please.  I  think  we  are  entitled  to  present  our  testi¬ 
mony  in  the  proper  fashion. 

“The  Court :  Let  us  see  what  the  questions  are  and  then 
I  will  entertain  your  motion. 

“Bv  Mr.  Morosini: 

“Q.  I  show  you  this  chart  and  ask  you  if  you  can  tell 
us  what  it  is. 
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“The  Court:  Just  a  general  description. 

“The  Witness:  Of  course,  all  the  charts  here  have  not 
been  completed  to  that  extent,  but  in  so  far  as  we  have  com¬ 
pleted  it,  it  shows  the  jacket  number,  which  is  the  number 
of  the  job;  our  office  number — 

“By  Mr.  Morosini: 

“Q.  Do  not  give  us  the  details,  Miss  Loeffler,  just  gen¬ 
erally  what  it  consists  of.  A.  It  consists  of  the  title  of  the 
speech;  the  amount  of  charge  for  that  particular  speech; 
the  name  of  the  person,  that  is,  the  name  in  which  it  was 
ordered;  the  name  of  the  individual  ordering  the  speech 
for  the  member  of  Congress;  the  name  of  the  person  who 
;  paid  for  the  speech,  that  is  the  individual  who  presented 
the  payment  in  question;  in  whose  name  it  was  paid,  and 
the  number  of  copies  of  the  franked  envelopes,  and 
1373  in  whose  name  the  frank  was. 

“Q.  And  these  speeches  relate  to  reprints  of 
speeches  from  the  Congressional  Record,  is  that  correct? 
A.  That  is  correct. 

“Q.  Now,  can  you  tell  us  just  what  period  the  charts 
cover?  A.  Well,  we  have  started  with  charges,  that  is, 
with  orders  that  were  placed  in  October,  1941,  and  worked 
.backward  as  requested  by  the  defense  counsel,  because 
he  was  aware  of  the  fact  that  we  would  not  be  able  to  com¬ 
plete  the  entire  thing,  so  he  suggested  we  work  backward. 

“Q.  Can  you  tell  us  how  far  back  you  have  gotten?  A. 
We  have  November,  October,  and  I  might  say  that  there 
are  a  few  places  that  may  not,  in  these  months,  be  com¬ 
pletely  filled  out  because  we  hadn’t  gotten  to  filling  them 
out. 

I  “But,  from  my  records,  I  would  be  able  to  supply  in¬ 
formation  on  any  particular  ones  that  are  missing. 

“Q.  And  you  have  all  of  your  records  here.  Miss  Loeff¬ 
ler?  A.  I  have  all  of  my  records  here. 
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“Mr.  Morosini:  I  offer  these  charts  in  evidence. 

“Mr.  Hickey:  May  I  renew  my  request  at  this  time? 
“The  Court:  Yes,  you  may  make  your  proffer  at  the 
bench. 

1374  “Mr.  Morosini:  I  am  offering  these  in  evidence. 
Do  I  understand  the  Government  has  an  objection? 

“Mr.  Maloney:  Oh,  yes. 

“The  Court:  The  Court  is  asking  you  to  indicate  the 
purpose  at  the  bench,  please. 

“Mr.  Morosini:  Well,  I  frankly  take  exception  to  this 
practice.  I  would  like  to  offer  my  proof. 

“Mr.  Hickey:  I  would  like  to  know  the  purpose  of  this 
offer,  what  do  you  intend  to  prove  by  it? 

“Mr.  Morosini:  I  would  like  to  know  the  objection  to 
it,  first. 

“Mr.  Hickey:  I  would  like  to  know  what  you  are  going 
to  offer  so  1  can  object  to  it. 

“Mr.  Morosini:  The  witness  has  identified  them. 

“The  Court:  What  is  it,  Mr.  Morosini? 

“Mr.  Morosini:  Well,  if  your  Honor  please,  may  I  take 
exception  to  this  practice.  I  am  brought  up  here  and  I 
am  asked,  without  knowing  the  basis  or  what  conceivable 
ground  the  objection  is  made  on,  I  am  up  here  to  tell  my 
proof. 

“(Side-bar  conference  was  had  as  follows) : 

“The  Court:  The  Court  wants  to  know. 

“Mr.  Morosini:  I  have  no  hesitation  in  telling  the 
Court.  It  is  a  chart,  a  compilation  of  all  speeches,  reprints 
of  all  speeches  ordered  by  Senators  and  Congressmen  from 
the  Government  Printing  Office. 

1375  “We  had  requested  it  for  several  years.  Appar¬ 
ently  there  is  a  tremendous  amount  of  w’ork  involv- 

* 

cd.  These  records  relate  only  to  a  few  months.  They 
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show  exactly  the  same  information  which  was  shown  by 
an  exhibit  brought  here  by  the  Government. 

“The  Court:  But  this  does  not  limit  it  to  the  speeches 
that  have  been  brought  into  issue  here? 

!  “Mr.  Morosini:  Well,  I  do  not  know.  I  do  not  know 
how  to  answer  that.  The  Government  introduced  an  ex¬ 
hibit  here,  a  similar  chart  showing  all  speeches  delivered 
to  Congressman  Fish’s  office.  I  mean,  many  of  those  were 
ordered  by  Congressman  Fish,  sent  out  under  Congress¬ 
man  Fish’s  frank,  and  so  on,  and  so  forth. 

“Now,  what  connection  did  we  have  with  that?  On  the 
same  basis  I  think  we  are  entitled  to  show  here  that  or¬ 
dering  reprints  is  a  customary  thing,  and  to  show  the  num¬ 
ber  that  is  ordered. 

“Mr.  Hickey:  Of  course,  we  object  to  it  on  the  ground 
that  what  others  were  doing  in  totally  irrelevant  and  im¬ 
material  to  the  issues  in  this  case,  and,  of  course,  the 
Speeches  which  were  offered  and  ordered  by  George  Hill 
were  material  to  the  issues  in  this  case,  and  I  think  we  have 
shown  that. 

“The  Court:  The  Court  thinks  the  objection  is  good. 

“Mr.  Morosini:  If  they  can  bring  in  their  records,  why 
can’t  we? 

1376  “The  Court:  I  do  not  see  that  it  relates  to  the 
issues  of  this  case. 

“Mr.  Morosini:  I  frankly  do  not  see  where  the  other 
record  related  to  the  issues  of  this  case.  They  brought  in 
records  of  all  reprints  of  speeches  delivered  to  Congress¬ 
man  Fish’s  office.  "Why  can’t  we  bring  in  speeches,  rec¬ 
ords  of  speeches  delivered  to  Senator  Barkley’s  office  or  to 
other  Senators’  offices?  I  do  not  understand  it. 

“The  Court:  You  can  indicate  what  speech  you  are  in¬ 
terested  in. 


“Mr.  Morisini:  I  am  interested  in  all  of  them,  frankly. 
I  will  show  here  that  all  kinds  of  speeches,  reprints  have 
been  made.  I  will  show  it  is  nothing'  unusual  for  instance, 
to  have  a  reprint  of  a  speech  made  by  Congressman  “A”, 
delivered  to  Congressman  “C’s"  office,  and  sent  out  from 
Congressman  “CV’  office.  There  has  been  an  inference 
shown  here. 

“Mr.  Hickey:  Your  Honor,  we  showed  all  the  speeches 
ordered  by  George  Hill  were  paid  for — by  the  testimony 
of  Hill — with  cash  given  him  by  Prescott  Dennett,  and  we 
also  showed  the  defendant’s  connections  with  Dennett  and 
we  limited  the  evidence  to  that  purpose.  We  fail  to  see 
how  what  other  Congressmen  and  Senators  were  doing, 
has  any  more  relevancy  to  the  issues  in  this  case  than 
1377  what  other  registrants  were  doing.  And,  on  the 
basis  of  your  ruling  on  that,  we  ask  that  the  same 
ruling  apply. 

“Mr.  Morosini:  That  is  not  entirely  accurate,  and  I 
will  get  your  own  exhibit  which  shows  wThere  you  have 
gotten  records  of  speeches  ordered  and  delivered  to  Con¬ 
gressman  Fish’s  office,  to  which  there  has  been  no  testi¬ 
mony  whatsoever  linking  these  speeches  to  Dennett,  Hill 

or  anvbodv  else. 

*  » 

“What  is  the  purpose  of  the  speeches  in  evidence? 

“The  Court:  The  Court  thinks  this  objection  is  good. 

“Mr.  Morosini:  I  would  like  to  know  why,  if  the  Court 
please,  frankly.  I  mean,  I  am  confused  here. 

“The  Court:  It  does  not  relate  to  the  issues  of  the  case. 

“Mr.  Morosini:  Do  reprints  of  speeches  delivered  to 
Congressman  Fish's  office,  sent  out  by  Congressman  Fish 
under  bis  own  frank,  have  any  relation  to  this  case? 

“The  Court:  Well,  I  do  not  know  what  ones  you  are 
talking  about. 

“Mr.  Morosini:  I  will  be  very  glad  to  indicate  them. 
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“The  Court:  But  those  that  were  received  did  relate 
to  the  issues  of  the  case. 

“Mr.  Morosini:  I  will  be  very  glad  to  indicate  the  ones 
I  have  reference  to,  if  the  Court  please.  I  have  a 

1378  photostatic  copy  of  the  chart  which  is  in  evidence. 

“Mr.  Hickey:  If  your  Honor  will  let  me  clear 

that  up,  Mr.  Morosini  is  confused. 

“Mr.  Morosini:  I  am  not  confused  in  any  way. 

“Mr.  Hickev:  Thev  were  on  the  chart  because  the  rec- 
•  •> 

ords  indicate  all  the  speeches  charged  from  Congressman 
Fish’s  office.  However,  Mr.  Maloney,  in  questioning  Mr. 
Hill  from  the  chart,  and  in  offering  testimony  from  the 
chart,  limited  his  examination  of  that  chart  to  speeches 
ordered  ahd  paid  for  by  George  Hill. 

i  “The  record  will  absolutely  bear  me  out  on  that.  There 
was  not  a  question  asked  and  there  was  not  a  reference 
made  to  speeches  ordered  by  anyone  but  George  Hill. 

“Mr.  Morosini:  That  may  be  true,  but  those  others  are 
in  evidence,  and  that  is  all  I  am  asking  to  do  now*,  is  to  put 
these  records  in  evidence. 

“The  Court:  I  cannot  encumber  the  record  in  that  way. 
The  objection  will  be  sustained. 

“Mr.  Morosini:  I  do  not  understand,  I  am  terribly  con¬ 
fused.  They  are  permitted  to  do  one  thing  and  we  try  to 
do  the  same  thing  and  we  cannot  do  it.  I  do  not  under¬ 
stand  it,  I  honestly  do  not. 

“(Counsel  return  to  counsel  table.) 

“Mr.  Morosini:  May  I  have  an  exception? 

“The  Court:  Yes. 

1379  “Mr.  Morosini:  I  am  sorry,  Miss  Loeffler,  I  am 
.!  afraid  we  cannot  proceed  any  further. 

“Mr.  Maloney:  No  questions,  Miss  Loeffler.” 

•  •  *  •  • 


Senator  Joseph  F.  Guffey  appeared  in  response  to  a  sub¬ 
poena  with  certain  records,  and  after  having  been  sworn, 
the  following  proceedings  were  had: 

1275  “Q.  Senator,  do  you  know  a  gentleman  called 
William  C.  Bullitt?  A.  I  do. 

“Q.  In  August,  1940,  what  was  his  position  if  you 
know?  A.  Ambassador  to  France. 

“Q.  Do  you  recall  a  speech  by  Ambassador  Bullitt  de¬ 
livered  on  or  about  August  18th,  1940?  A.  I  do. 

“Q.  l)o  you  know  where  that  speech  was  delivered?  A. 
At  Independence  Square,  Philadelphia.  I  heard  it  over 
the  radio. 

“Q.  You  heard  the  speech?  A.  Yes. 

“Q.  Was  this  speech  printed  in  the  Congressional  Rec¬ 
ord,  if  you  know?  A.  It  was. 

“Q.  By  whom  was  it  introduced  in  the  Record? 

“Mr.  Maloney:  Now,  just  a  moment,  Senator.  May  we 
at  this  time  again  approach  the  bench  on  an  offer  of 
proof  ? 

1276  “Mr.  Morosini:  No,  if  the  Court  please,  I  object 
to  this.  I  think  we  are  entitled  to  propound  ques¬ 
tions  to  the  witness  and  bring  out  our  testimony. 

“Mr.  Maloney:  The  Court  has  already  sustained  an  ob¬ 
jection  to  a  similar  inquiry. 

“Mr.  Morosini:  No,  the  Court  has  not. 

“The  Court:  The  Court  thinks  it  is  better  to  know  the 
purport  of  the  evidence.  I  will  ask  you  to  come  to  the 
bench. 

“(Counsel  confer  with  the  Court  at  the  bench,  without 
the  hearing  of  the  jury,  and  the  following  proceedings 
were  had) : 

“Mr.  Morosini:  I  object  most  strenuously  to  this  pro¬ 
cedure.  Every  time  we  put  a  witness  on  we  come  up  here 
and  make  an  offer  of  proof. 
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“Mr.  Maloney:  Perfectly  proper. 

“Mr.  Morosini :  Why  can’t  we  propound  our  questions? 
If  there  is  anything  objectionable  to  the  questions  asked, 
why  doesn't  counsel  make  his  objection. 

“The  Court:  I  think  it  is  better  to  show. 

!  “Mr.  Morosini:  In  other  words,  we  have  to  divulge  all 
of  our  proof  before  we  can  even  try  to  get  it  in? 

“Mr.  Maloney:  That  is  not  so  at  all,  Mr.  Morosini,  you 
know  better  than  that.  It  is  proper  procedure. 

“The  Court:  You  may  proceed. 

1277  “Mr.  Colialan:  We  offer  to  prove  through  the 
testimony  of  this  witness  that  a  speech  made  by  Am¬ 
bassador  Bullitt  in  or  about  the  month  of  August,  1940, 
was  put  into  the  Congressional  Record  by  Senator  Guffey 
of  Pennsylvania,  and  that  Senator  Guffey  thereafter  or¬ 
dered  1,000,000  reprints  of  this  speech,  that  Senator  Guf¬ 
fey  ordered  these  reprints  on  behalf  of  Mr.  Bullitt  and  a 
Committee  called  ‘The  Council  of  Democracy,’  having  its 
headquarters  in  the  State  of  New  York:  that  Senator  Guf¬ 
fey  arranged  for  the  payment  to  the  United  States  Print¬ 
ing  Office  for  these  speeches  by  the  said  Council  of  Democ¬ 
racy  in  New  York;  that  upon  receipt  of  the  1,000,000  copies 
of  this  speech,  Senator  Guffey  caused  16,000  of  them  to  be 
sent  out  under  his  frank  through  his  own  office,  on  his  own 
mailing  list,  and  that  the  other  9S4,000  copies  of  the  speech 
were  distributed  through  the  country  in  the  following  man¬ 
ner:  that  they  were  turned  over  to  the  Post  Office  Depart¬ 
ment  in  particular  places  where  there  were  rural  box  hold¬ 
ers  and  through  the  assistance  of  the  Post  Office  Depart¬ 
ment,  and  without  the  necessity  of  addressing  any  of  the 
speeches  at  all,  these  speeches  were  delivered  through  the 
mail  to  each  and  everv  holder  of  a  rural  box  delivery. 

“We  offer  this  testimony,  your  Honor,  for  the  purpose 
of  showing.  Number  1,  that  the  practice  of  putting  articles 
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or  speeches  in  the  Congressional  Record,  or  ordering  re¬ 
prints  of  those  articles  and  sending  these  matters 

1278  broadcast  through  the  nation  was  not  an  uncom¬ 
mon  practice  on  Capitol  Hill. 

“Mr.  Maloney:  Nobody  has  ever  said  it  was. 

“Mr.  Cohalan:  Well,  wait  a  minute. 

“The  Court:  Wait  just  a  moment. 

“Mr.  Morosini:  We  simply  want  to  show  it  was. 

“Mr.  Cohalan:  We  offer  it  for  the  secondary  purpose 
of  showing  that  this  practice  was  used  by  each  and  every 
side  of  every  discussion,  or  every,  you  might  say,  fight 
that  has  gone  on  in  the  Congress  of  the  United  States.  We 
offer  it  to  meet  testimony  adduced  by  the  prosecution  here, 
having  to  do  with  the  sending  out  of  speeches  which  were 
also  put  in  the  Congressional  Record  and  sent  out  by  these 
organizations,  and  we  believe  it  is  competent. 

“Air.  Hickey:  We  object  to  it  as  being  wholly  incompe¬ 
tent,  irrelevant  and  immaterial  to  the  issues  in  this  case. 
What  others  were  doing  is  no  concern  in  the  case,  any  more 
than  the  registration  statement  of  other  registrants. 

“Mr.  Cohalan:  1  do  not  believe  that  that  is  sound,  your 
Honor,  for  this  reason — the  activity  that  the  prosecution 
sought  to  bring  proof  of  in  this  case  here  had  to  do  with 
the  putting  of  speeches  and  articles  in  the  Congressional 
Record,  and  the  sending  of  them  out  to  various  mailing 
lists,  everything  else  like  that,  and  no  proof  was 

1279  adduced  before  this  jury  that  that  was  a  practice 
which  was  commonly  indulged  in  by  those  men  on  the 

hill.  We  believe  this  testimony  is  necessary  from  the 
standpoint  of  our  defense  in  order  to  show  there  was  noth¬ 
ing  unusual  about  this,  and  it  was  common  practice. 

“Mr.  Maloney:  It  is  perfectly  irrelevant  and  imma¬ 
terial.  It  can  have  no  probative  value.  What  one  pa¬ 
triotic  American  Society  may  have  done  is  no  defense.  We 
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have  shown  here  this  was  done  by  the  German  Government 
There  is  no  suggestion  that  Senator  Guffey  was  in  the  em¬ 
ploy  of  any  Government. 

“Mr.  Morosini:  It  is  our  contention  that  if  this  defend¬ 
ant  had  anything  to  do  with  it,  he  did  it  in  his  own  individ¬ 
ual  capacity  as  an  Amercan  citizen. 

“Mr.  Maloney:  We  still  object  to  it. 
i  “Mr.  Hickey:  He  still  had  to  disclose  it  under  the  rules 
of  the  State  Department. 

“Mr.  Morosini:  He  did  not. 

“Mr.  Hickey:  Head  the  regulations. 

“Mr.  Morosini:  I  have  read  them. 

“The  Court:  As  I  understand  the  offer,  you  do  not  pro¬ 
pose  to  show  in  any  way  that  this  defendant  had  anything 
to  do  with  that  ? 

“Mr.  Morosini:  Not  a  thing. 

1280  “The  Court:  I  must  sustain  the  objection. 

“Mr  Morosini:  May  we  have  an  exception? 

‘Air.  Cohalan :  Over  our  statement  that  it  is  just  to  meet 
that  testimony  introduced  on  the  part  of  the  prosecution  to 
the  effect  that  speeches  sent  out  by  the  Congressional  Rec¬ 
ord  in  some  instances  were  surreptitious  meddling  around 
with  the  records  of  Congress,  and  so  forth? 

1  “Why,  your  Honor,  this  jury  has  squarely  before  it  the 
thought  or  the  inference  from  the  testimony  adduced  on 
the  part  of  the  prosecution  that  there  is  something  shady 
and  surreptitious  and  underhanded  about  the  fact  of  in¬ 
troducing  into  the  Congressional  Record  an  article  or  a 
speech.  We  have  proof  of  the  fact  that  it  is  a  common  thing, 
and  do  you  not  believe  that  from  the  standpoint  of  meeting 
that  issue  in  the  minds  of  the  jury,  it  is  proper  to  show  that 
there  was  nothing,  and  there  is  not  anything  in  its  nature 
surreptitious  about  this?  This  is  a  common,  ordinary 
method  used. 


“The  Court:  I  do  not  think  we  are  concerned  with  any 
speeches  except  those  with  which  the  defendant  had  some¬ 
thing  to  do. 

“Mr.  Cohalan:  I  agree  with  you.  I  have  no  interest  in 
the  speech.  It  could  lx?  a  cure  for  elephantitis,  what  I  am 
interested  in  is  getting  before  the  jury  the  fact  that  from 
a  proper  representative  of  the  Congress  or  the  Sen- 
1281  ate,  anything  from  infantile  paralysis  on  up  can  be 
put  into  the  Record  and  sent  out. 

“Mr.  Morosini:  They  were  permitted  to  offer  proof 
of  other  speeches  sent  out,  reprints  out  under  the  frank, 
and  they  did  not  tie  this  defendant  up  to  them  at  all.  They 
brought  in  a  whole  cart  full  of  stuff ;  they  had  a  whole  ton 
of  stuff  in  here  from  the  Government  printing  office. 

“I  think  we  are  entitled  to  show  how  the  process  is  up 
there.  How  is  this  jury  going  to  get  any  idea  of  what  it 
amounts  to,  otherwise? 

“The  Court:  I  cannot  see  the  relevancy.  The  objection 
will  be  sustained.  You  may  have  an  exception. 

“Mr.  Cohalan:  You  will  grant  us  an  exception? 

“The  Court:  Yes.” 


xn. 

Refusal  of  Trial  Court  to  Permit  in  Evidence  a  Copy  of  a 
Report  Made  by  the  Dies  Committee  of 
the  House  of  Representatives. 

881  The  Government  witness  Spielman  had  testified 
that  she  was  a  member  of  the  American  Youth  Con¬ 
gress  at  or  about  the  time  she  was  employed  in  Senator 
Lundeen’s  office  and  that  it  was  not  affiliated  with  the  Com¬ 
munistic  Party.  While  she  was  under  cross-examination 
there  was  offered  in  evidence  a  copy  of  a  report  filed  by  the 
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Special  Committee  on  Un-American  Activities,  otherwise 
known  as  the  Dies  Committee  containing  a  statement  to  the 
effect  thai  the  American  Youth  Congress  was  under  the 
control  of  the  Communists.  Thereupon  the  following  took 
place : 

89S  ‘‘Mr.  Morosini:  At  this  time,  if  the  Court  please, 

1  would  like  to  offer  in  evidence  a  report  of  the 
Special  Committee  on  un-American  activities,  bearing  the 
date  January,  1939,  I  guess  it  is.  Will  you  mark  it  for 
identification. 

(Document  is  marked  Defendant's  Exhibit  14  for  Iden¬ 
tification.) 

“Mr.  Ilickev:  Are  vou  offering  that  in  evidence? 

“Mr.  Morosini:  I  am  offering  this  portion  of  the  re¬ 
port  here. 

“Mr.  Hickev:  Mav  I  see  it? 

*  • 

“Mr.  Morosini:  Yes,  certainly.  (Handing  document 
to  counsel.) 

“Mr.  Hickey:  Your  Honor,  I  must  object  to  this  as  ab¬ 
solutely  immaterial  and  irrelevant  to  the  issues  in  this  case. 

“Mr.  Morosini:  Now,  if  the  Court  please — 

“Mr.  Hickey:  Furthermore,  it  is  hearsay. 

“Mr.  Morosini :  It  is  a  report  of  the  Congressional  Com¬ 
mittee,  and  I  think  it  is  very  pertinent. 

“Mr.  Hickey:  It  is  clearly  hearsay,  your  Honor.  We 
have  no  opportunity  to  cross-examine  as  to  the  accuracy 
of  these  findings.  It  is  not  binding  on  the  Government  in 
any  way. 

899  “Mr.  Morosini:  I  offer  it,  if  the  Court  please,  in 
view  of  the  witness's  testimony  and  for  the  purpose 
of  impeaching — 

“Mr.  Hickey:  Well,  on  that  point,  I  submit  that  there 
has  been  no  showing  whatever  that  this  witness  has  any 
knowledge  of  these  findings. 
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“The  Court:  The  objection  is  sustained. 

“Mr.  Morosini :  May  I  state  to  your  Honor  that  the  wit¬ 
ness  has  testified  to  her  membership  in  this  American 
Youth  Congress,  and  she  came  out  here  as  a  delegate  to  a 
convention. 

“Mr.  Hickey:  When  she  was  in  college. 

“Mr.  Morosini:  The  paper  offered  is  a  report  of  the 
House  of  Representatives,  it  is  a  public  document,  and  I 
submit  it  in  connection  with  that  line  of  testimony  from  the 
witness. 

“The  Court:  Her  testimony  was  that  the  organization 
was  not  Communistic,  and  I  notice  that  this  seems  to  agree 
with  her  in  that  regard,  rather  than  contradict  her. 

“Mr.  Morosini:  If  that  is  correct,  then  let  us  have  the 
testimony  of  the  Dies  Committee,  for  what  it  is  worth. 

“Mr.  Hickey:  I  think  it  is  still  immaterial,  your  Honor. 

“The  Court:  The  objection  will  be  sustained. 

900  “Mr.  Morosini:  Now,  if  the  Court  please,  in  view 
of  your  Honor’s  comment  that  it  seems  to  agree  with 
the  witness,  instead  of  contradicting  her,  I  think  we  should 
have  the  report  before  the  jury. 

“Mr.  Hickey:  It  is  still  immaterial. 

“The  Court:  It  is  immaterial,  and  it  does  not  go  to  the 
impeachment,  as  far  as  I  can  see.  Furthermore,  I  doubt 
whether  it  could  be  said  to  be  competent. 

“Mr.  Morosini:  It  is  an  official  report  of  the  investigat¬ 
ing  Committee  of  the  House  of  Representatives,  which  is  a 
public  document;  it  is  a  public  record.  It  states  the  re¬ 
sults  of  the  findings  of  their  investigation  into  the  Amer¬ 
ican  Youth  Congress. 

900  ’’The  Court:  Objection  is  sustained. 

“The  Morosini:  May  I  have  an  exception? 

“The  Court:  Yes.” 
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There  was  a  proffer  of  proof  of  the  Dies  Committee  re¬ 
port  as  follows: 

952  “Mr.  Morosini:  I  offer  as  proof,  I  offer  by  way 
of  an  exhibit  in  evidence,  Defendant’s  Exhibit  14  for 

identification,  described  as  a  report  of  the  Special  Com¬ 
mittee  on  un-American  Activities.  Pursuant  to  House 
Resolution  2S2  of  the  75th  Congress.  May  if,  for  the  pur¬ 
poses  of  the  offer,  and  in  support  of  the  offer,  read  into 
the  record  the  matter  which  I  now  offer? 

“The  Court:  Yes. 

“Mr.  Morosini:  Or  perhaps  it  would  be  just  as  well  if 
I  indicated  to  the  reporter  the  portions  which  I  should  like 
in  the  record  for  that  purpose  and  have  them  copy  it  in. 
i  “The  Court:  That  will  be  satisfactory. 

(The  following  is  indicated  to  be  copied  into  the  record) : 
“  ‘The  American  Youth  Congress  was  not  originally  set 
up  by  Communists,  but  it  was  penetrated  by  them,  as  shown 
by  the  reports  of  its  first  Congress,  which  was  held  in  Wash¬ 
ington,  D.  C.  In  1934,  at  its  second  convention,  it  was 
broken  up  and  reorganized  into  a  “red”  front.  (See  pp.  611 
and  612,  vol.  1,  committee  hearings) : 

i  ‘We  defeated  the  enemy  and  turned  the  Youth  Congress 
into  a  broad  united  front. 

953  ‘While  there  are  many  11011-Communist  organiza- 
t  tions  in  the  Youth  Congress,  there  are  over  a  dozen 
Communist,  Communist  front,  and  Communist  sympathiz¬ 
ing  movements  in  it.  (See  p.  613,  vol.  1,  committee  hear¬ 
ings.)  The  Communists,  realizing  the  value  of  such  an  ex¬ 
cellent  camouflage,  immediately  set  about  organizing  similar 
congresses  in  other  countries,  and  they  called  for  a  Paris 

International  Congress.  (See  p.  613,  vol.  1,  committee 
953  hearings.)  Later  a  World  Youth  Congress  came  into 
being.  This  embraced  the  same  organizations  which 
were  affiliated  with  the  American  Youth  Congress.  (See 
pp.  615  and  616,  vol.  1,  committee  hearings.)  Right-wing 
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youth  movements  refused  to  attend  the  World  Youth  Con¬ 
gress  which  was  held  at  Yassar.  The  organizers  in  the 
United  States  were  leaders  of  Communist,  Communist 
“front",  and  Communist  sympathizing  movements.  (See 
pp.  615  and  616  and  617,  vol.  1,  committee  hearings.)’  ” 

“Mr.  Morosini:  I  offer  it  as  being  pertinent  in  connec¬ 
tion  with  the  cross  examination  of  the  witness  Spielman, 
she  having  testified  that  she  was  a  member  of  the  American 
Youth  Congress,  and  it  appearing  from  this  report  that  the 
American  Youth  Congress  was  comprised,  at  least  in  part, 
of  communistic  organizations. 

“The  Court:  I  think  you  had  better  read  that  por- 
954  tion  of  the  report. 

“Mr.  Morosini:  It  savs:  ‘The  American  Youth 
Congress  was  not  originally  set  up  by  Communists,  but  it 
was  penetrated  by  them,  as  shown  by  the  reports  of  its  first 
Congress,  which  was  held  in  Washington,  D.  C.  In  1934,  at 
its  second  convention,  it  was  broken  up  and  reorganized 
into  a  “red’’  front.’  And  then  they  quote  a  portion  from 
the  hearings  of  their  conference  or  congress  or  convention, 
where  it  says:  ‘We  defeated  the  enemy  and  turned  the 
Youth  Congress  into  a  broad  united  front.’ 

“The  Court :  That  was  not  the  finding  of  the  committee? 
That  was  the  testimony  of  some  witness,  that  particular 
portion? 

“Mr.  Morosini:  That  particular  portion  which  I  quoted 
was  taken  from  the  committee  hearings,  but  nevertheless, 
the  finding  of  the  committee  precedes  that  portion  of  the 
quotation,  and  then  there  follows  the  rest  of  the  language 
tying  the  American  Youth  Congress  up  with  the  Com¬ 
munist  Party. 

“The  Court:  That  also  was  the  testimony  of  a  witness? 

“Mr.  Morosini:  No,  if  the  Court  please.  The  wit- 
954  ness  testified  that  the  American  Youth  Congress  was 
not  in  any  way  tied  up  or  affiliated  with  the  Com¬ 
munist  Party. 
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“Mr.  Hickey:  In  her  opinion.  You  asked  her  opinion. 

“Mr.  Maloney:  I  think  the  whole  thing  is  incom- 

955  petent,  immaterial  and  irrelevant. 

“The  Court:  I  think  your  identification  of  the  material 
is  sufficient,  and  the  record  now  discloses  your  offer.  The 
Court  thinks  that  the  only  matter  that  you  inquired  about 
was  whether  or  not  it  was  a  Communistic  organization  and 
she  said  it  was  not.  These  other  matters  that  are  mentioned 
in  this  report  were  not  brought  to  her  attention,  and  even 
if  those  were  offered  for  the  purpose  of  impeachment,  it 
could  not  be  used  for  that  purpose  unless  the  particular 
matters  which  are  related  there  were  brought  to  her  atten¬ 
tion  and  she  was  given  an  opportunity  to  testify  about 
them. 

“Mr.  Morosini:  The  only  way  in  which  I  can  bring  this 
matter  to  her  attention  is  by  placing  the  report  in  evidence. 
She  says  she  is  not  familiar  with  the  report.  The  report 
is  a  public  document. 

“The  Court:  Your  offer  of  the  report  is  as  impeach¬ 
ment  ? 

“Mr.  Morosini:  Yes. 

“The  Court:  In  order  to  impeach  the  witness,  you  must 
first  bring  to  his  attention  the  things  that  you  claim  you 
say  will  impeach  the  testimony,  and  as  far  as  I  can  see 
the  only  thing  that  you  asked  her  is  whether  or  not  this 
American  Youth  Congress  was  a  communistic  organization 
and  she  said  it  was  not. 

956  “Mr.  Morosini:  Well,  I  submit  to  your  Honor 
that  that  is  sufficient  basis  or  sufficient  foundation 

for  introducing  this  report  for  the  purpose  of  impeach¬ 
ment. 

i4The  Court:  This  report  shows  that  it  was  not  so 
organized,  and  apparently  the  committee  goes  on  to  say 
that  certain  influences  entered  it  which  in  a  way  changed 
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its  complexion,  but  the  substance  of  your  inquiry  was  as  to 
the  organization. 

“Mr.  Morosini:  No,  No,  if  the  Court  please.  I  am  only 
interested  in  the  nature  of  this  organization  in  1939 

956  when  she  was  a  member  of  it  and  a  delegate  to  its 
Congress.  That  is  the  only  time  I  am  interested  in  it. 

“The  Court:  This  report  also  shows  that  there  were 
two  Congresses  held,  and  apparently  it  was  only  at  the  lat¬ 
ter  conference  where  the  red  influence  seemed  to  penetrate. 

“Mr.  Cohalan :  But  the  first  one,  your  Honor,  was  in  1934, 
so  it  obviously  must  have  been  the  second  one  and  the  one 

mr 

that  she  was  a  delegate  to. 

“The  Court:  And  the  Court  thinks  that  you  do  not  lay 
the  facts  that  you  rely  upon  before  her  in  an  explicit  man¬ 
ner  to  bring  to  her  attention  things  that  you  expected  to 
use  in  order  to  impeach  her. 

“Mr.  Morosini:  May  I  say  this,  that  when  you  come  to 
a  question  of  this  type,  you  are  getting  very  close  to  the 
field  of  contraversial  nature.  It  is  one  of  those  things 

957  that  cannot  be  reduced  to  a  mathematical  certainty. 

“The  Court:  This  is  only  an  opinion. 

“Mr.  Morosini:  Certainly. 

“The  Court :  In  order  to  impeach  her,  it  would  be  neces¬ 
sary  for  you  to  bring  someone  that  knows  the  organization, 
and  not  the  view  as  to  that  organization  as  gathered  by  a 
committee. 

“Mr.  Morosini:  I  assume  that  the  Dies  Committee  pub¬ 
lishes  its  findings  after  an  investigation,  and  that  the  con¬ 
clusions  set  forth  in  its  report  are  the  findings  based  upon 
their  own  investigation. 

“The  Court:  It  is  true  that  that  would  have  a  binding 
effect  if  they  were  inquiring  into  the  action  of  this  com¬ 
mittee,  but  that  is  only  their  finding  upon  evidence,  and 
that  evidence  could  be  brought  here  as  well  as  before  that 
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committee,  and  this  jury  could  say  what  the  effect  of  the 
evidence  was. 

“Mr.  Morosini:  May  I  say  this,  then,  that  as  the  record 
stands  up  to  this  point  in  connection  with  this  particular 
item,  your  Honor  has  indicated  to  the  jury  that  this  re¬ 
port  is  consistent  with  the  testimony.  I  wonder  if 

957  your  Honor  would  correct  that  impression?  It  is 
not  entirely  so. 

“The  Court:  Yes,  if  you  had  come  to  the  bench  at  that 
time  and  requested  it,  I  would  have  so  instructed 
them. 

958  “Mr.  Morosini:  I  asked  your  Honor  that  that 
time — 

“The  Court:  (Interrupting)  1  am  quite  willing  to  tell 
them  that  anything  that  was  said  between  the  Court  and 
counsel  with  respect  to  the  offer  of  the  report  of  the  Dies 
Committee  should  not  be  regarded  by  them. 

“Mr.  Morosini:  May  I  have  an  exception? 

“The  Court:  Xot  as  to  that? 

“Mr.  Morosini :  Xo,  not  as  to  that,  but  as  to  the  general 
proposition. 

i  “The  Court:  Let  me  say  to  the  jury  that  a  short  time 
ago  there  was  offered  by  the  defense  a  portion  of  a  report 
of  a  Special  Committee  on  Un- American  Activities.  That 
offer,  gentlemen  of  the  jury,  was  rejected  by  the  Court. 

“At  the  time  it  was  under  consideration,  the  Court  made 
some  expression  with  respect  to  the  effect  of  this  offier,  to 
which  the  jury  should  give  no  weight  whatever,  because  the 
report  has  not  been  placed  before  you.” 

XIII. 

Cross  Examination  of  the  Government  Witness  Gardner. 

The  witness  Nadya  Gardner  was  produced  by  the 
1048  Government  who  testified  on  direct  examination  that 
she  was  employed  in  the  office  of  the  British  Imperial 
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Censorship  in  Bermuda;  that  she  had  been  so  employed 
since  October  1940,  in  the  censorship  of  some  mail  going 
to  and  from  the  United  States  to  foreign  countries  on  air¬ 
planes  or  ships  which  landed  in  Bermuda;  and  that  while 
so  employed  she  opened  a  certain  envelope  mailed  July  1, 
1941  in  New  York,  N.  Y.,  to  Senhor  Royningero  Hue- 
1050  neros  in  Lisbon,  Spain,  this  being  “an  alias  used  by 
the  German  Embassy  at  Lisbon”,  and  that  inside 
said  envelope  was  a  smaller  one  addressed  to  Dr.  Hans 
Dieckhoff,  Berlin,  Germany,  which  contained  some 
1044  papers.  These  papers  consisted  of  numerous  extracts 
1046  from  the  Congressional  Record  which  were  speeches 
or  parts  of  speeches  made  by  Senator  Rush  Holt,  and 
the  manuscript  was  identified  by  other  witnesses  as  the 
so-called  Holt  book. 

This  witness  also  testified  that  she  had  seen  a  signature 
or  signatures  consisting  of  the  word  Sylvester  with  a  square 
following  it  and  the  initials  G.  S.  with  a  square  following  it. 

All  of  the  testimony  was  objected  to  as  being  incompe¬ 
tent,  immaterial  and  irrelevant.  The  objections  were  over¬ 
ruled  and  exceptions  noted. 

Upon  cross-examination  of  this  witness,  the  following 
occurred : 

1056  ‘  ‘  By  Mr.  Morosini : 

“Q.  Mrs.  Gardner,  in  July,  1941,  Great  Britain 
was  at  war  with  Germany,  is  that  true?  A.  Yes. 

“Q.  And  you  were  employed  by  the  British  Government 
in  Bermuda?  A.  Yes. 

1 1 Q.  And  your  job  was  to  censor  all  mail  going  through 
Bermuda,  is  that  correct?  A.  Not  all  mail,  only  such  as 
came  to  me. 

“Q.  But  it  was  the  job  of  the  Censor’s  Office  in  Ber¬ 
muda  to  censor  all  mail  going  through  Bermuda,  is  that 
correct?  A.  I  am  not  at  liberty  to  reply  to  that  question. 
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“Mr.  Morosini:  I  ask  the  Court  to  instruct  the  witness 
to  reply  to  that  question. 

“The  Witness:  I  wouldn’t  allowed  to  reply,  under  Gov¬ 
ernment  policy. 

“Mr.  Morosini:  This  witness  cannot  take  the  witness 
stand  here  and  say  she  can  reply  to  some  questions  and 
cannot  reply  to  others. 

“The  Court :  What  was  your  inquiry ?  Let  us  have  that. 
,  “  (The  question  was  read  by  the  reporter.) 

“The  Court:  I  think  I  will  sustain  the  objection. 

1057  You  may  ask  her  about  her  activities,  but  not  her 
conception  of  the  general  policy. 

“Mr.  Morosini:  May  I  have  an  exception? 

“The  Court:  Yes. 

“By  Mr.  Morosini: 

“Q.  You  were  employed  in  an  office  in  Bermuda,  is  that 
correct?  A.  Yes,  sir. 

“Q.  You  were  on  a  staff,  is  that  correct?  A.  On  the 
staff,  did  you  say? 

i  “Q.  You  were  a  member  of  a  staff,  is  that  correct?  A. 
Yes. 

“Q.  How  large  was  this  staff  ?  A.  I  am  afraid — 

,  “Mr.  Maloney:  Now*,  may  it  please  the  Court,  I  think 
I  will  have  to  take  an  objection  at  this  time  as  immaterial, 
has  no  bearing  upon  this  witness’s  credibility  whatever,  and, 
furthermore,  is  of  such  a  nature  as  might  be  valuable  to  an 
enemy  of  our  country  at  this  time,  and  I  must  ask  this 
Court  to  bear  with  me  in  directing  that  this  -witness  not  be 
permitted  to  disclose  official  secrets. 

“Mr.  Morosini:  I  am  not  asking  this  witness,  or  any 
other  witness,  to  disclose  any  official  secrets,  but  they  have 
brought  the  witness  here  to  testify  to  events  in  July,  1941, 
at  which  time  this  country  was  at  peace.  They  cannot 

1058  bring  a  witness  in  here  to  give  some  testimony,  the 
testimony  they  want,  and  then  let  the  witness  refuse 
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to  answer  all  the  rest  of  the  facts,  giving  us  a  complete 
story. 

“The  Court :  The  Court  thinks  the  objection  is  good  and 
will  sustain  it. 

“Mr.  Morosini :  May  I  have  an  exception  ? 

“The  Court:  Yes. 

“Mr.  Morosini:  I  submit  to  your  Honor  that  under  the 
circumstances  it  would  be  impossible  for  me  to  cross-exam¬ 
ine  this  witness. 

“I  ask  that  all  of  her  testimony  be  stricken  out  from  the 
record  and  the  jury  be  instructed  to  disregard  it. 

“The  Court:  The  motion  is  overruled. 

“Mr.  Morosini:  May  I  have  an  exception? 

“The  Court:  Yes.” 

*  *  •  *  • 

1064  “Mr.  Morosini:  I  move  to  strike  out  of  this  tes¬ 
timony  of  this  witness,  and  I  ask  that  the  jury  be 
instructed  to  disregard  it,  on  the  ground  that  it  has  not 
been  tied  up  with  this  defendant;  on  the  ground  that  it  is 
entirely  irrelevant  and  immaterial  in  so  far  as  the  indict¬ 
ment  in  this  case  is  concerned,  and  on  the  further  ground 
that  it  is  highly  prejudicial  in  so  far  as  this  defendant  is 
concerned,  and  on  the  further  ground  that  I  have  not  been 
permitted  full  cross-examination  of  this  witness. 

“The  Court:  You  may  proceed  with  your  cross-exam¬ 
ination. 

“Mr.  Morosini:  1  would  like  your  Honor  to  rule  on  my 
motion. 

“The  Court:  Well,  I  am  first  offering  you  an  opportun¬ 
ity  to  extend  your  cross-examination,  if  you  wish  to  do 
so. 

“Mr.  Morosini:  Will  your  Honor  permit  the  question 
asked  this  witness,  to  which  an  objection  was  made,  when 
1  tried  to  cross-examine  the  witness  before? 
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1065  “The  Court:  No. 

“Mr.  Morosini:  Your  Honor  will  not? 

'‘The  Court:  No.  Not  if  it  is  the  same  question.  I 
would  necessarily  rule  as  I  did  before. 

f‘Mr.  Morosini:  Those  are  the  questions  to  which  I  am 
referring. 

'‘The  Court:  The  motion  is  overruled. 

“Mr.  Morosini:  May  I  have  an  exception? 

'‘ The  Court:  Yes.  Any  other  questions? 

“Mr.  Maloney:  None  from  the  Government,  sir. 

“Mr.  Morosini :  I  have  no  further  questions. 

'‘The  Court:  As  to  this  record,  this  evidence  has  been 
received  to  identify  a  certain  exhibit  that  has  been  marked 
for  identification. 

“Mr.  Maloney:  That  is  right,  sir. 

“The  Court:  Those  exhibits  have  not  been  received  in 
evidence.  Mr.  Maloney  has  assured  the  Court  that  their 
relevancy  will  be  connected  up. 

“Mr.  Maloney:  That  is  right,  sir.” 


XIV. 

Motion  for  Instructed  Verdict  for  Appellant. 

1395  “Counsel  for  the  defendant  Viereck  at  the  close 
of  the  evidence  in  this  case  moves  this  Honorable 
Court  to  instruct  the  jury  to  render  a  verdict  for  the  de¬ 
fendant  on  all  three  of  the  remaining  counts  in  the  indict¬ 
ment  and  as  grounds  for  this  motion  say : 

“1.  That  the  Government  has  failed  to  prove  the  de¬ 
fendant  guilty  beyond  a  reasonable  doubt. 

“2.  That  the  Government  has  failed  to  prove  the  de¬ 
fendant  Viereck  willfully  failed  to  file  any  statement  re¬ 
quired  to  be  filed  under  the  Act  of  June  8, 1938,  as  amended 
by  the  Act  of  August  7, 1939. 
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1396  “3.  That  the  Government  has  failed  to  prove 
that  the  defendant  Viereck  in  complying  with  the 

provisions  of  the  Act  of  June  8,  1938,  as  amended  by  the 
Act  of  August  7, 1939,  made  a  false  statement  of  a  material 
fact. 

“4.  That  the  Government  has  failed  to  prove  that  the 

defendant  Viereck  willfully  omitted  to  state  anv  material 

♦  •- 

fact  required  to  be  stated  in  complying  with  the  provi¬ 
sions  of  the  Act  of  June  8,  1938,  as  amended  by  the  Act 
of  August  7,  1939. 

“5.  That  the  Government  has  failed  to  prove  that  the 
defendant  failed  to  comply  with  the  Act  of  June  8,  1939, 
as  amended  by  the  Act  of  August  7,  1939,  by  his  statement 
in  answer  to  requirement  No.  11  of  the  Supplemental  Reg¬ 
istration  forms  under  said  Act  as  amended. 

“6.  That  the  defendant’s  statement  in  response  to  re¬ 
quirement  No.  11  of  the  Supplemental  Registration  State¬ 
ment  of  the  defendant  under  the  Act  of  June  8,  1938,  as 
amended  by  the  Act  of  August  7,  1939,  ‘Author  and  Jour¬ 
nalist,’  complied  with  the  requirements  of  said  Act  as 
amended  and  the  statement  required  to  be  made  by  the 
defendant  thereunder. 

“7.  That  the  defendant’s  statement  ‘Author  and  Jour¬ 
nalist’  contained  in  the  statement  made  by  him  in  comply¬ 
ing  with  the  Act  of  June  8,  1938,  as  amended  by  the  Act 
of  August  7, 1939,  was  a  comprehensive  statement  of 

1397  the  nature  of  the  business  of  the  registrant. 

“The  Court:  Will  you  state  that  one  again,  please. 

“Mr.  Cohalan:  Yes,  sir.  That  the  defendant’s  state¬ 
ment,  ‘Author  and  Journalist’  contained  in  the  statements 
made  by  him  in  complying  with  the  Act  of  June  8,  1938,  as 
amended  by  the  Act  of  August  7,  1939,  was  a  comprehen¬ 
sive  statement  of  the  nature  of  the  business  of  the  regis¬ 
trant. 
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“8.  That  the  Government  has  failed  to  prove  beyond 
a  reasonable  doubt  that  the  defendant  Viereck  was  in  the 
employ  of  the  German  Government  or  of  any  foreign  prin¬ 
cipal  or  principals  in  doing  research  work  for  any  mem¬ 
ber  of  the  Congress  or  in  preparing  or  in  assisting  in  pre¬ 
paring  any  addresses  and  papers  for  any  such  member 
of  Congress,  or  that  the  defendant  Viereck  received  from 
the  German  Government  or  from  any  foreign  principal  or 
principals  whatsoever,  any  sum  of  money  or  other  thing 
of  value  for  such  services,  or  that  he  paid  to  any  member 
of  Congress  anv  sum  of  monev  or  gave  anv  such  member 
of  Congress  anything  of  value  in  this  connection, 
i  “9.  That  the  Government  has  failed  to  prove  beyond 
a  reasonable  doubt  that  the  defendant  Viereck  was  acting 
in  other  than  his  individual  capacity  in  arranging  for  the 
mailing  of  any  speech  of  any  member  of  the  Congress  re¬ 
printed  from  the  Congressional  Record;  that  is,  that  the 
defendant  Viereck  acted  other  than  in  his  indivi- 
139S  dual  capacity  as  an  American  citizen,  and  entirely  in 
accordance  with  all  laws  of  the  United  States. 

!  “10.  That  on  the  contrary,  the  Government’s  own  evi¬ 
dence,  the  contracts  of  employment  by  foreign  principals 
which  were  filed  by  the  defendant  Viereck  with  the  State 
Department  as  a  part  of  his  registration  statements,  show 
that  Viereck  was  not  required  by  his  contracts  of  employ¬ 
ment  by  the  foreign  principals  to  perform  any  of  the  acts 
complained  of  in  the  indictment  as  the  agent  of  any  foreign 
principal.  ” 

1398  The  motion  was  argued  by  counsel  for  the  appel- 
to  lant,  whereupon  the  Court  ruled : 

1408 

1408  “The  Court:  I  have  given  consideration,  I  think, 
to  every  proposition  mentioned,  and  have  concluded  that 
it  is  a  case  for  the  determination  of  the  jury.  So,  your  mo¬ 
tions  and  each  of  them  will  be  overruled  and  vou  may  have 
an  exception.’ * 
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XV. 

Motions  to  Dismiss  the  Indictment. 

Before  the  jury  was  selected,  counsel  for  appellant  sub¬ 
mitted  the  following: 

14  “The  Court:  Did  you  have  something  else? 
“Mr.  Morosini:  Yes,  if  your  Honor  please.  I 

would  also  like  at  this  time  to  make  a  motion  to  dismiss  the 
indictment,  and  1  think  I  would  like  to  make  that  while  the 
jury  is  absent.  I  move  at  this  time  to  dismiss  the  indict¬ 
ment  on  the  ground  that  the  indictment  fails  to  state  facts 
sufficient  to  constitute  a  crime  against  the  United  States. 
The  indictment  charges  the  defendant  with  a  violation  of 
the  Act  of  J  une  8,  1938,  as  amended.  This  Act  requires  that 
certain  persons  in  the  employ  of  defined  foreign  principals 
register  with  the  State  Department.  The  act  provides  the 
information — 

“Mr.  Maloney:  Mr.  Morosini,  may  I  interrupt  for  a 
moment? 

“Mr.  Morosini:  Yes. 

15  “Mr.  Maloney:  May  I  call  the  attention  of  the 
Court  to  the  fact  that  a  demurrer  was  filed  and 

argued  in  this  case  some  time  last  fall,  and  it  seems  to  me 
this  present  motion  is  in  the  nature  of  another  demurrer. 

“Mr.  Morosini:  This  is  a  motion  to  dismiss  the  indict¬ 
ment,  if  the  Court  please,  in  other  words,  that  the  indict¬ 
ment  fails  to  state  facts  sufficient  to  constitute  a  crime 
against  the  United  States. 

“Mr.  Maloney:  A  rose  by  any  other  name;  your  Honor, 
it  is  still  a  demurrer  in  effect,  and  we  have  had  no  notice 
of  this  motion  being  brought  on  at  this  time. 

“The  Court:  I  think  I  should  hear  him. 

“Mr.  Morosini:  The  statute,  in  so  far  as  registration 
is  concerned,  requires  two  things;  it  requires  an  original 


registration  by  the  person  acting  on  behalf  of  a  foreign 
principal  for  whom — and  for  the  purposes  of  discussion 
and  brevity  we  shall  call  the  Agent — it  also  requires 
15  a  supplemental  statement  to  be  filed  every  six 
months  by  that  registrant  giving  certain  stated  in¬ 
formation  on  forms  provided  by  the  Secretary  of  State  for 
both  purposes. 

“The  crime  charged  in  the  indictment,  incidentally  there 
have  been  five  counts  in  the  indictment  and  the  counts  re¬ 
lating  to  original  registration  having  been  stricken  on  de¬ 
murrer,  the  remaining  counts  relate  only  to  the  sup- 
,16  plemental  registration  statements  filed  by  this  de¬ 
fendant.  It  appears  that  the  defendant  registered 
as  an  agent  for  certain  foreign  principals  domiciled  abroad. 
It  appears  from  the  indictment  that  on  the  forms  provided 
bv  the  Secretary  of  State  for  such  registration  a  question 
>vhich  reads,  ‘Give  a  comprehensive  statement  of  the  nature 
of  business  of  registrant.’  It  is  charged  in  this  indictment 
that  this  defendant  violated  that  regulation  in  that  he  fail¬ 
ed  to  include  in  answer  to  that  statement  certain  facts  al¬ 
leged  and  set  forth  in  the  indictment,  which  facts  are  also 
characterized  as  material  facts. 

17  “Now,  then,  we  claim  that  even  assuming  all  that 
to  be  true,  this  indictment  still  fails  to  set  forth  the 
facts  sufficient  to  constitute  a  crime  against  the  United 
States. 

“This  indictment  charges  as  the  basis  for  the  crime  con¬ 
tained  therein  a  violation  of  the  regulations  promulgated 
by  the  Secretary  of  State  pursuant  to  the  statute  in  ques¬ 
tion. 

“In  the  first  place,  a  violation  of  a  rule  or  regulation 
cannot  constitute  a  penal  offense  unless  such  violation  is 
expressly  made  a  penal  offense  by  an  Act  of  Congress. 
In  other  words,  at  no  place  in  this  Registration  Act  does 
it  provide  that  any  violation  of  any  rule  or  regulation 
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promulgated  by  the  Secretary  of  State  shall  be  a  penal 
offense. 

‘‘It  is  true  that  the  Secretary  is  authorized  and  directed 
to  prescribe  such  rules  and  regulations  and  forms  as  may 
be  necessary,  in  purely  an  administrative  fashion,  to  carry 
out  the  purposes  of  the  Act,  but  the  jjoint  which  I  want 
to  emphasize  is  that  nowhere  in  this  Statute  is  a  viola¬ 
tion  of  any  of  those  rules  or  regulations  made  a  penal 
offense. 

“This  indictment  is  founded  entirely  and  com- 

17  pletely  upon  an  alleged  violation  of  this  particular 
regulation. 

“Now,  the  cases  on  the  question  are  many  and 

18  tliev  are  verv  clear  and  there  is  verv,  verv  little 
doubt  about  it.  I  would  like  to  refer  to  a  few  of 

them. 

“The  case  of  U.  S.  vs.  George,  228  U.  S.  14.  In  that 
case  a  demurrer  was  involved,  a  demurrer  to  the  indict¬ 
ment.  The  indictment  charged  the  violation  of  a  regula¬ 
tion  and  the  demurrer  was  sustained.  In  that  situation 
too,  the  regulation  was  promulgated  by  the  department, 
pursuant  to  the  provisions  of  a  certain  statute  which 
statute  did  not  make  the  violation  of  any  regulation  a 
crime. 

“The  Court,  in  discussing  the  case  and  in  discussing 
the  situation  in  its  opinion  said,  ‘Under  the  guise  of  regu¬ 
lation,  legislation  cannot  be  exercised.’ 

“And  further:  ‘The  charge  is  as  of  crime,  and  it  must 
have  clear  legislative  basis.’ 

“Again,  in  the  case  of  United  States  vs.  Eaton,  144,  U. 
S.  677,  the  Court  said: 

‘It  is  necessary  that  a  sufficient  statutory  authority 
should  exist  for  the  declaring  any  act  or  omission  a  crim¬ 
inal  offense.  *  *  *  Regulations  prescribed  by  the  President 
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find  by  tbe  beads  of  departments,  under  authority  granted 
by  Congress,  may  be  regulations  prescribed  by  law,  so  as 
to  lawfully  support  acts  done  under  them,  and  may  thus 
have,  in  a  proper  sense,  the  force  of  law;  but  it  does  not 
follow  that  a  thing  so  required  by  them  is  a  thing 
19  so  required  by  law  as  to  make  the  neglect  to  do  the 
thing  a  criminal  offense  in  a  citizen,  where  a  statute 
does  not  distinctly  make  the  neglect  in  question  a  criminal 
offense.’ 

“Again,  in  the  case  of  United  States  vs.  Grimaud,  220 
U.  S.  506. 

“There  is  no  doubt  but  that  Congress  in  exercising  its 
legislative  function  has  the  power  to  include,  when  it  pro¬ 
mulgates  a  statute  or  enacts  a  statute,  it  has  tbe  right  to 
include  as  a  provision  to  that  statute,  a  provision  em¬ 
powering  the  head  of  an  Administrative  Branch  of  the 
Government  to  promulgate  certain  rules  and  regulations 
to  carry  out  and  give  effect  to  the  Statute,  and  also  to 
make  the  violation  of  any  of  those  rules  and  regulations  a 
i  penal  offense  under  the  statute.  There  is  no  ques- 

19  tion  about  the  right  of  Congress  to  do  that.  We 
say  merely  that  where  Congress  has  failed  to  do 

that,  and  an  indictment  is  found  because  of  an  alleged  vio¬ 
lation  of  any  such  rule  or  regulation,  that  such  an  indict¬ 
ment  is  invalid. 

“I  would  like  to  read  only  a  few  more  of  the  cases. 

“Referring  to  the  case  of  United  States  against  11,150 
lbs.  of  butter,  195  Fed.,  657,  where  the  Court  said: 

20  ‘Doubtless  Congress  might  have  enacted  that  the 
violation  of  certain  rules  and  regulations  of  the  Sec¬ 
retary,  not  inconsistent  with  law,  which  it  authorized  him 
to  make,  should  subject  property  to  forfeiture  and  per¬ 
sons  to  fines  and  imprisonment.  But  it  has  failed  to  de¬ 
clare  that  the  violation  of  this  regulation  or  of  any  regu- 


217 


lation  of  its  nature,  should  have  that  effect.  An  offense 
which  may  be  the  subject  of  criminal  procedure  must  be 
an  act  committed  or  omitted  ‘in  violation  of  public  law, 
either  forbidding  or  commanding  it."  4  Blackstone's 
Comm.  5.  A  penal  statute  which  creates  and  denounces 
a  new  offense  *  *  *  may  not  lawfully  be  extended  by  either 
executive  or  judicial  construction  to  classes  beyond  its 
terms.  Men  must  not  be  punished  unless  they  fall  clearly 
within  the  class  of  persons  specified  as  punishable  by  such 
a  law. 

“The  definition  of  offenses,  the  classification  of  offend¬ 
ers,  and  the  prescription  of  the  punishment  they  shall  suf¬ 
fer  are  legislative,  and  neither  executive  nor  judicial  func¬ 
tions.  Any  forfeitures,  fines  and  penalties  inflicted  may 
not  be  prescribed,  imposed  or  inflicted  for  violations  of  a 
regulation  of  an  executive  department  without  previous 
legislative  prescription.’ 

“In  United  States  v.  Sandefuhr,  143,  Fed.  49,  the  Court 
said: 

21  ‘The  indictment  fails  to  charge  any  violation  of 
a  statute  enacted  by  Congress  or  regulation  of  the 
head  of  a  department  the  violation  of  which  is  made  pun¬ 
ishable  by  any  act  of  Congress,  the  demurrer  must  be  sus¬ 
tained.’ 

“Again,  United  States  vs.  Dodson,  268  Fed.  397: 

‘No  statute,  however,  makes  a  violation  of  any  such 
regulation  a  punishable  crime,  and  therefore  the  defend¬ 
ant  may  not  be  penalized  in  this  proceeding,  even  if  it  be 
shown  that  he  committed  such  violation.’ 

21  “A  case  in  this  District,  in  the  District  of  Colum¬ 
bia,  United  States  vs.  Louisville  &  Nashville  Rail¬ 
road  Company,  166  Federal,  942: 

‘The  crime  must  be  created  by  the  Act  of  Congress 
alone,  for  the  public  are  not  required  to  look  beyond  the 
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Act  in  their  endeavor  to  ascertain  wliat  is  criminal,  and 
tlie  discretion  of  fixing  what  facts  import  criminality  is 
exclusively  that  of  the  lawmaker  as  distinguished  from 
the  executive.  The  effect  of  departmental  regulations,  not 
ratified  by  Act  of  Congress,  is  confined  to  civil  matters, 
and  cannot  be  made  the  predicate  of  criminal  offenses.’ 

“Lastly,  United  States  vs.  The  Standard  Brewery,  251 
U.  S.  210,  where  the  Court  said: 

‘Administrative  rulings  cannot  add  to  the  terms  of  an 
Act  of  Congress  and  make  conduct  criminal  which  such 
laws  leave  untouched.’ 

22  “The  only  crime  alleged  in  the  three  counts,  the 
three  remaining  counts  of  the  indictment,  is  an  al¬ 
leged  violation  this  particular  legislation  promulgated  by 
the  Secretary  of  State  pursuant  to  this  statute. 

“This  regulation  is  contained  in  the  form  of  the  supple¬ 
mental  registration  statement  to  be  filed  by  registrants  for 
the  six  months  intervals  following  the  original  registration. 

“This  regulation,  this  question  contained  on  that  form, 
which  is  apparently  one  which  has  undoubtedly  the  force 
and  effect  of  a  regulation,  requires  of  a  registration,  ‘Give 
a  comprehensive  statement  of  the  nature  of  your  busi¬ 
ness?’ 

“The  sole  basis  of  the  crime  charged  in  the  indictment 
is  a  violation  of  that  particular  regulation,  and  the  basis 
of  the  law  cited  to  your  Honor,  which  holds,  and  holds  with¬ 
out  any  doubt — without  any  shadow  of  a  doubt  at  all — 
that  the  violation  of  a  regulation  cannot  constitute  a  crime 
unless  the  statute  itself  expressly  makes  the  violation  of 
such  a  regulation  a  penal  offense.  This  statute  does  not 
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make  the  violation  of  any  regulations  promulgated  by  the 
Secretary  of  State  a  penal  offense,  therefore  this  indict¬ 
ment  is  void,  it  is  void  in  that  it  fails  to  state  facts  sufficient 
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to  constitute  a  crime  against  the  United  States. 

21)  “In  passing,  I  want  to  merely  point  out  a  few 

23  more  points  in  connection  with  this  action. 

“Under  no  theory  or  under  no  construction  of  the 
Act  could  this  indictment  he  justified.  The  regulation  itself, 
even  from  an  administrative  point  of  view,  goes  far  be¬ 
yond  the  purposes  of  the  statute  itself.  It  is  an  unreason¬ 
able  regulation,  even  for  purposes  of  carrying  out  the  ad¬ 
ministration  of  this  Act,  in  that  it  enlarges  upon  the 
statute.  The  statute  itself  is  quite  explicit  in  its  terms 
as  to  the  information  to  be  required  by  the  registrant,  by 
the  person  registering  or  being  compelled  or  required  to 
register  by  reason  of  his  employment  by  a  foreign  prin¬ 
cipal. 

“This  regulation,  which  adds  additional  information, 
which  adds  an  additional  requirement,  a  requirement  not 
contemplated  by  the  statute,  goes  far  beyond  the  terms  of 
the  statute,  and  in  any  event  is  void. 

“I  am  not  going  to  take  the  trouble  to  read  any  cita¬ 
tions  in  support  of  that.  I  think  the  law  on  the  question 
is  quite  clear,  namely  that  any  regulation  which  enlarges 
upon  the  substance  of  the  statute,  any  regulation  which 
goes  beyond  the  provisions  of  the  statute,  is  unreason¬ 
able,  and  therefore  void. 

“Again,  and  as  I  said  before,  under  no  theory 

24  can  this  indictment  be  sustained,  and  under  no 
theory  can  the  regulation,  the  violation  of  which  is 

charged  in  this  indictment,  be  construed  as  a  proper  regu¬ 
lation. 

“Reading  the  statute,  together  with  the  regulation,  one 
can  only  come  to  one  conclusion ;  and  that  is  that  the  pro¬ 
visions  of  the  regulation  in  question  are  so  vague,  inde¬ 
finite,  uncertain  and  wanting  in  the  standard  of  criminal¬ 
ity  that  they  violate  the  fifth  and  sixth  amendments  of  the 
Constitution  of  the  United  States. 


“Perhaps  I  had  better  rest  a  moment  for  Mr.  Maloney 
to  finish  his  conversation. 

“The  Court:  Yes. 

“Mr.  Maloney:  I  was  conferring  with  my  colleague,  Mr. 
Hickey. 

“The  Court:  Apparently  you  were  talking  a  little  too 
loud. 

“Mr.  Maloney:  Apparently  Mr.  Morosini  was  trying  to 
eavesdrop  and  could  not  keep  his  attention  on  what  he  was 
saying,  too. 

“Mr.  Morosini:  Shall  I  proceed? 

24  “The  Court:  You  may  proceed. 

“Mr.  Morosini:  In  the  requirement  promulgated 
by  the  Secretary  of  State  requiring  the  registrant  to  an¬ 
swer  this  question  and  to  give  the  information  required  by 
this  regulation,  the  Secretary  of  State  has  not  only 

25  increased  the  standard  of  guilt,  but  has  no  changed 
the  standard  of  guilt  as  established  by  the  Statute — 

the  Statute  creating  the  penal  offense — that  that  standard 
of  guilt  has  become  so  vague,  so  entirely  uncertain  and  so 
completely  indefinite,  that  a  person  placed  in  the  position 
where  he  must  comply  with  the  provisions  of  that  statute 
has  no  means  of  ascertaining  that  which  he  must  do,  that 
which  he  is  required  to  do  by  that  statute  in  order  to 
comply  with  it,  or  that  which  he  need  not  do;  in  other 
words,  that  regulation  destroys  completely  a  clear-cut 
standard  of  criminality  established  by  the  Act. 

“To  that  extent,  the  regulation  is  entirely  void. 

“The  leading  case  on  the  question  is  United  States  vs. 
Cohen  Grocery  Company,  225,  United  States  81,  and  I 
might  add  that  the  same  language  by  the  Court  in  that 
case  may  be  applied  directly  to  the  situation  in  this  case. 
“The  Court  said  there: 

26  ‘It  (referring  to  the  Section  there  in  question) 
confines  the  subject  matter  of  the  investigation 
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which  it  authorizes  to  no  element  essentially  inhering  in 
the  transaction  as  to  which  it  provides.  It  leaves  open, 
therefore,  the  widest  conceivable  inquiry,  the  scope  of 
which  no  one  can  ioresee  and  the  result  of  which  no  one 
can  foreshadow  or  adequately  guard  against.’ 

“In  other  words,  a  prospective  registrant  reads  this 
statute,  he  tiled  this  registration  statement.  Six  months 
later  he  cames  along  to  tile  his  supplemental  registration 
statement,  lie  again  reads  this  statute,  and  he  sees  on 
this  form,  ‘A  comprehensive  statement  of  the  nature  of 
your  business.’  He  finds  nowhere  in  this  statute  anything 
requiring  him  to  say  a  word  about  the  nature  of  his  busi¬ 
ness  at  all.  Therefore,  the  injection  of  that  requirement 
of  that  regulation  into  the  situation  leaves  him  in  the  posi¬ 
tion  where  he  has  no  basis,  no  means  of  ascertain- 

26  ing  for  himself  what  he  must  do  or  what  he  should 
do  or  what  he  need  not  do  in  so  far  as  this  statute 

is  concerned. 

‘‘In  the  case  of  Lanzetta  vs.  New  Jersey,  306  U.  S.  451, 
where  I  think  perhaps  the  argument  is  very  well  summed 
up,  the  Court  said: 

‘No  one  may  be  required  at  peril  of  life,  liberty  or  prop¬ 
erty  to  speculate  as  to  the  meaning  of  penal  statutes. 

27  All  are  entitled  to  be  informed  as  to  what  the  State 
Commands  or  forbids.  The  applicable  rule  is  stated 

in  Connally  v.  General  Construction  Co.,  269,  U.  S.  385, 
391;  ‘That  the  terms  of  a  penal  statute  creating  a  new  of¬ 
fense  must  be  sufficiently  explicit  to  inform  those  who  are 
subject  to  it  what  conduct  on  their  part  will  render  them 
liable  to  its  penalties,  is  a  well-recognized  requirement, 
consonant  alike  with  ordinary  notions  of  fair  play  and 
the  settled  rules  of  law.  And  a  statute  which  either  for¬ 
bids  or  requires  the  doing  of  an  act  in  terms  so  vague  that 
men  guess  at  its  meaning  and  differ  as  to  its  application, 
violates  the  first  essential  of  due  process  of  law.’ 
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“I  do  not  think  it  necessary  to  refer  to  the  other  cases; 
there  are  many  of  them.  I  think  I  have  pointed  out  to 
your  Honor  the  pertinent  decisions. 

“I  just  want  to  call  to  your  Honor's  attention  one  fur¬ 
ther  thing  in  connection  with  the  statute  itself.  We  as¬ 
sumed,  and  it  was  so  held  on  the  regument  of  the  demurrer, 
that  Section  3  of  the  statute  relates  to  supplemental  reg¬ 
istration.  Registrant  reads  that  section  of  the  statute  and 
he  comes  upon,  comes  down  on  sub-section  C:  ‘A  state¬ 
ment  containing  such  details  required  under  this  Act  as 
the  Secretary  shall  fix  of  the  activities  of  such  person  as 
the  agent  of  a  foreign  principal  during  such  person  as 
the  agent  of  a  foreign  principal  during  such  six  months’ 
period.’ 

“When  he  comes  to  the  regulation,  to  the  form 
28  of  the  supplemental  registration  statement  and  finds 
a  question  which  requires  him  to  give  a  statement, 
a  comprehensive  statement  of  the  nature  of  his  business, 
under  no  sense  can  he  possibly  construe  that  that  regula¬ 
tion  was  promulgated  or  seeks  to  obtain  the  information 
which  the  Secretary  of  State  is  empowered  to  ob- 
28  tain  under  Section  3-C  of  the  Act. 

“Furthermore,  and  in  that  connection,  the  original 
registration  required  by  the  registrants  contains  the  same 
question ;  that  is,  ‘  Give  a  statement,  a  comprehensive  state¬ 
ment,  of  your  business.’ 

“Now,  that  is  in  connection  with  the  original  registra¬ 
tion.  The  registrant  has  not  yet  worked  or  done  anything 
in  behalf  of  his  foreign  principal  except  to  make  a  con¬ 
tract,  and  that  is  why  he  is  registering, 
i  “Now,  what  can  his  answer  be  to  that  question  in  so  far 
as  the  original  registration  is  concerned?  He  is  going  to 
naturally  state  his  usual  occupation.  If  he  is  a  lawyer, 
he  going  to  say  he  is  a  lawyer ;  if  he  is  a'  doctor,  he  is  going 
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to  say  he  is  a  doctor;  and  so  forth.  He  comes  now  to  the 
supplemental  registration  form  and  he  finds  the  same  iden¬ 
tical  question  with  nothing  in  the  form,  nothing  in  the 
statute,  nothing  in  the  regulations  to  indicate  to  him  even 
vaguely  that  that  question  in  the  same  identical  language 
in  the  supplemental  registration  form,  that  question  in 
that  form  in  the  same  identical  language  as  that 
21)  used  on  the  original  registration  form — there  is 
nothing  anywhere  to  indicate  that  that  question  on 
the  supplemental  form  requires  any  information  different 
than  that  required  on  the  original  form,  and  particularly 
where  the  supplemental  form  itself  at  the  top  contains  the 
language  that  if  there  has  been  no  change,  ‘you  may  use 
the  words  “the  same”  . 

“Now,  obviously,  what  can  that  regulation  or  what  can 
that  question  in  the  supplemental  form  require?  It  is  just 
asking  one  simple  question — ‘Are  you  still  a  lawyer V 
‘Are  you  still  a  doctor?’  ‘Are  you  still  pursuing  the  same 
normal  occupation  which  you  were  pursuing  when  you 
originally  registered?’  That  is  all  it  can  mean  to  anybody. 

“I  repeat  to  your  Honor  that  this  indictment  fails  to 

state  facts  sufficient  to  constitute  a  crime  against  the 

United  States,  and  for  the  reasons  enumerated,  and  that 

this  indictment  against  this  defendant  be  dismissed. 

29  “The  Court:  The  motion  will  be  overruled,  and 

the  defendant  may  have  an  exception  to  the  ruling.” 
***** 

The  Motion  to  dismiss  the  indictment  was  re- 
1105  newed  at  the  close  of  the  Government’s  evidence  in 
the  case.  Whereupon  the  following  occurred: 

“Mr.  Morosini:  We  want  to  move  to  dismiss,  and  a  mo¬ 
tion  for  a  directed  verdict.  They  all  involve  questions  of  law. 

“The  Court:  You  have  waived  that  right  by  putting  in 
part  of  your  case. 
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“Mr.  Morosini:  I  do  not  believe  I  have.  I  have  tried 
to  save  every  exception. 

‘  ‘  The  Court :  I  mean,  you  have  introduced  some  of  your 
evidence. 

“Mr.  Morosini:  Only  in  connection  with  cross  examina¬ 
tion  of  the  witness. 

“The  Court:  You  have  introduced  it  as  vour  evidence. 

* 

“Mr.  Morosini:  I  do  not  know  whose  evidence  it 
1106  is.  Obviously  it  is  introduced  as  my  evidence,  I 
suppose,  but  the  purpose  was  to  cross  examine  the 
witness.  I  am  entitled  to  impeach  the  credibility  of  a  wit¬ 
ness,  and  where  it  is  necessary  to  introduce  documents  for 
that  purpose,  I  am  entitled  to  do  that. 

“The  Court:  What  wras  Defendant’s  Exhibit  A? 

“Mr.  Morosini:  What  was  our  first  exhibit? 

“Mr.  Cohalan:  I  do  not  know.  I  will  find  out. 

“Mr.  Morosini:  I  do  not  think,  in  any  event,  if  the 
Court  please,  that  by  introducing  any  documents  for  the 
purpose  of  cross  examination  I  can  be  deemed  to  have 
started  on  Defendant’s  case. 

“Mr.  Malonev:  Oh,  ves;  that  is  the  reason  vou  offered 
it. 

“Mr.  Cohalan:  The  first  exhibit  was  Hauck’s  statement 
to  the  F.  B.  I. 

“The  Court:  I  can  remember  one  instance  where  Mr. 

Malonev  offered  some  exhibit.  Mr.  Malonev  suggested 

,  •  »  *- 

that  he  put  it  in  evidence,  and  you  said  you  wanted  to  put 
it  in  as  your  evidence.  I  have  forgotten  which  one  that 
was. 

,  “Mr.  Morosini:  He  wanted  to  put  a  whole  lot  of  mail 
bags  in  evidence  and,  of  course,  I  objected  to  the  mail  bags. 
“Mr.  Maloney:  Oh,  no. 

1106  “The  Court:  No,  something  you  were  offering. 
“Mr.  Morosini:  I  do  not  recall  that. 
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“Mr.  Maloney:  My  recollection  agrees  with  your 
Honor's  recollection. 

1107  “Mr.  Hickey:  I  remember  that  particularly. 

“Mr.  Morosini:  I  do  not  recall  that.  I  certainly 
have  made  no  attempt  throughout  the  Government's  case 
to  prejudice  my  own  case.  Anything  I  did  in  connection 
with  the  Government's  case  was  aimed  directly  at  the 
credibility  of  witnesses  and  impeaching  the  witnesses. 

“The  Court:  You  put  in  all  these  speeches  and  under 
your  Exhibits,  and  read  them  to  the  jury. 

“Mr.  Morosini:  Of  course,  I  put  them  in. 

“The  Court:  You  made  them  your  exhibits. 

“Mr.  Morosini:  Of  course  I  put  them  in  evidence  for 
the  sole  purpose  of  impeaching  the  witness.  The  purpose 
for  which  this  testimony  was  brought  forth. 

“Mr.  Hickey:  Your  Honor,  on  that  point  I  raised  the 
issue  squarely  once  by  asking  Mr.  Morosini  if  he  were  in¬ 
troducing  this  as  his  own  exhibit,  and  you  asked  him,  and 
he  said  he  was. 

“Mr.  Morosini:  Can  I  introduce  an  exhibit  for  the  Gov¬ 
ernment  ?  I  do  not  know  how  I  can  introduce  an  exhibit 
for  the  Government. 

“The  Court:  You  cannot. 

“Mr.  Morosini:  And  if  a  witness  testifies  to  a  certain 
paper,  and  it  is  necessary  for  purposes  of  cross  ex- 
11  OS  animation,  impeaching  their  testimony,  that  that 
paper  be  used,  the  only  way  I  can  do  it  is  to  offer 
that  paper  in  evidence  while  the  witness  is  on  the  stand. 
I  cannot  keep  all  these  witnesses  here  throughout  the  de¬ 
fendants  case. 

“Mr.  Maloney:  You  could  have  it  marked  for  identifica¬ 
tion. 

“The  Court:  Well,  our  rule  here  is  very  definite,  that 
if  the  defendant  puts  in  part  of  his  case  he  must  reserve 
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his  motions  until  he  has  completed  his  evidence  in  his  own 
case. 

“Mr.  Morosini:  I  do  not  for  one  moment  contend,  if  the 
Court  please,  that  I  have  put  in  any  portion  of  our  case. 

“The  Court:  The  Court  thinks  you  have.  You  had 
them  marked  Defendant's  Exhibits  and  you  offered  them 
and  read  them  to  the  jury. 

1108  “Mr.  Morosini:  1  submit  to  your  Honor,  how 
can  I  possibly,  as  I  say,  where  there  is  a  Govern¬ 
ment  witness  on  the  stand  now  and  it  becomes  necessary 
to  impeach  that  witness's  testimony,  and  papers  or  docu¬ 
ments  are  necessary  for  that  purpose,  how  else  can  I  do  it 
except  by  putting  them  in  evidence? 

“The  Court:  I  do  not  know,  but  you  should  not  have 
put  them  in  the  Government's  case. 

“Mr.  Morosini:  In  other  words,  I  would  have  to  intro¬ 
duce  it  as  a  Government's  exhibit.  I  would  only  have  two 
alternatives,  either  introduce  it  as  a  Government 

1109  exhibit,  or  ask  that  that  witness  be  held  and  then 
call  him  as  a  defense  witness,  the  witness  I  am  seek¬ 
ing  to  impeach. 

i  “The  Court:  The  Government  is  not  obliged  to  put  in 
evidence  what  you  think  ought  to  be  there.  They  are  not 
obliged  to  put  in  those  speeches,  for  instance.  They  were 
not  obliged  to  put  them  in. 

“Mr.  Morosini:  Of  course  they  were  not,  but  I  still  say 
to  vour  Honor  now,  when  it  becomes  necessarv  to  use 
papers  for  the  purpose  of  impeaching  testimony  of  a  Gov¬ 
ernment  witness,  how  can  those  papers  be  used? 

“The  Court:  They  are  presented  to  the  jury  for  the 
purpose  of  identification,  and  then  you  question  appropri¬ 
ately  upon  the  cross  examination  as  to  them,  but  you  do 
not  introduce  them  until  you  put  your  own  case  in. 

“Mr.  Malonev:  That  is  right. 
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“Mr.  Morosini:  How  can  I  get  them  in  evidence,  if  the 
Court  please,  when  I  am  putting  my  own  case  in  if  this 
witness  is  not  present? 

“Mr.  Maloney:  Having  had  them  identified,  you  can 
offer  them. 

“The  Court:  You  can  question  as  to  them  when  you 
have  them  marked  for  identification. 

“Mr.  Morosini:  I  have  never  heard  of  it.  May  you 
have  a  peculiarity  of  practice,  but  I  am  frank  to  say  it  be¬ 
fuddles  me. 

“Mr.  Maloney:  That  is  the  well  established  practice. 

“Mr.  Morosini:  It  is  not  the  well-established  practice 
at  all.  It  is  not  the  practice  up  my  way,  and  the  practice 
with  which  I  am  familiar. 

“The  Court:  That  is  the  practice  here. 

“Mr.  Morosini:  I  must  say  in  all  fairness — 
1110  “Mr.  Hickey:  That  is  the  practice  in  the  Federal 
Courts. 

“Mr.  Morosini:  It  is  not  the  practice  in  the  Federal 
Courts. 

“The  Court:  You  may  have  an  opportunity  to  make 
your  motions  at  the  conclusion  of  all  the  evidence. 

“Mr.  Morosini:  Well,  I  have  to,  of  course,  take  excep¬ 
tions  to  your  Honor’s  refusal  to  permit  me  to  both  renew 
my  motion  to  dismiss  and  move  for  a  directed  verdict. 

“The  Court:  Yes,  you  may  have  that  opportunity  at 
the  end  of  your  case. 

“Mr.  Morosini:  I  think,  in  all  fairness  to  the  situation, 
in  any  event,  I  should  be  permitted  to  argue  the  questions 
of  law  at  this  time. 

“The  Court:  I  think  not.  I  think  I  will  hear  them  at 
the  end.” 

*  #  •  •  • 
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i  The  Motion  was  again  renewed  as  follows: 

1395  “Mr.  Colialan:  Firstly,  your  Honor,  we  renew 
our  motion  to  dismiss,  a  motion  that  was  made  at 
the  opening  of  the  case  to  dismiss  the  indictment  on  the 
ground  it  fails  to  set  forth  facts  sufficient  to  constitute  a 
crime  against  the  United  States.  This  motion  and  all  the 
arguments  in  support  thereof  has  heretofore  been  pre¬ 
sented  to  your  Honor. 

“We  renew  the  motion  on  the  same  grounds  as  stated  in 
the  original  argument. " 

140S  The  Court  denied  the  Motion. 


XVI. 

Motion  for  Change  of  Venue  or  for  Delay  in  the  Trial  of 
the  Case,  and  Responses  of  Members  of  the  Jury  to 
i  Having  Read  the  Newspapers  About  Appellant. 

A  formal  written  motion  was  filed  (ante  pp  60-69)  for  a 
change  of  venue  or  for  delay  in  the  trial  of  the  case  but 
the  motion  was  denied.  This  motion  was  renewed  when 
the  case  was  called  for  trial  and  before  the  jury  was  se¬ 
lected  whereupon  the  following  took  place: 

2  “Mr.  Morosini:  If  the  Court  please,  on  January 

29th  a  motion  was  made  on  behalf  of  the  defendant 
for  a  change  of  venue,  or  in  the  alternative,  for  a  post¬ 
ponement  of  this  trial  until  public  sentiment  had  a  chance 
to  subside. 

“At  the  same  time  we  moved  and  asked  that  Mr.  Ma¬ 
loney,  the  Special  Assistant  Attorney  General  in  charge 
of  the  trial  of  this  case  for  the  Government,  be  restrained 
from  holding  press  conferences. 

“I  understand  that  that  motion  has  been  denied  by 
your  Honor. 
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“The  Court:  Yes,  I  think  there  should  be  a  for- 
3  mal  ruling  on  it  in  the  presence  of  the  defense,  so 
the  Clerk  will  now  make  a  formal  record  that  the 
motions  are  denied. 

“Mr.  Morosini:  May  the  record  also  show  an  excep¬ 
tion,  if  your  Honor  please? 

“The  Court:  Yes,  you  may  have  an  exception. 

“Mr.  Morosini:  At  this  time  I  want  to  renew  those 
motions,  because  of  the  events  which  have  occurred  since 
the  day  on  which  those  motions  were  argued,  and  specif¬ 
ically,  and  so  that  the  record  will  be  clear  as  to  my 
present  motion,  I  will  read,  or  at  least  hand — I  will  both 
read  it  and  hand  it  to  the  stenographer  so  that  there 
will  be  710  mistake — we  move  that  the  defendant  be  granted 
a  change  of  venue  and  that  the  trial  of  the  case  be 

3  transferred  to  the  United  States  District  Court  for 
the  District  of  Maryland,  or  to  either  of  the  two 

Districts  in  Virginia,  and  that  if  the  foregoing  prayer  be 
denied,  the  trial  of  this  case  be  postponed  until  some 
subsequent  term  of  the  court,  so  that  any  hostility  en¬ 
gendered  against  the  defendant  by  reason  of  the  facts  stated 
in  support  of  this  motion,  and  particularly  by  the  acts 
of  Mr.  Maloney,  may  have  time  to  disappear;  that  Wil¬ 
liam  Power  Malonev  and  all  other  agents  and  officers  of 
the  United  States  be  enjoined  and  restrained  from  giving 
interviews,  releases,  or  holding  press  conferences  with 
representatives  of  the  press  concerning  this  case  be- 

4  fore,  after  or  during  the  trial  of  this  case,  and  in 
this  connection  it  must  be  said  on  behalf  of  the  de¬ 
fendant,  that  there  is  no  objection  to  the  press  reporting 
the  trial  as  it  actually  takes  place  in  this  court  room. 

“Now,  since  the  argument  of  this  motion  before  your 
Honor  and  the  presentation  of  factual  material  in  sup¬ 
port  of  it,  on  January  29th,  there  have  been  certain  oc- 
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currences,  occurrences  wiiicli  we  charge  on  the  part  of 
the  press  to  be  an  abuse  of  their  privilege  of  self-expres¬ 
sion,  on  the  part  of  the  Attorney  General’s  Office,  Mr.  Ma¬ 
loney  in  particular,  of  a  violation  of  his  duty  as  a  prose¬ 
cuting  officer. 

“In  this  connection  we  have  addressed  a  letter  to  the 
Hpn.  Francis  J.  Biddle,  Attorney  General  of  the  United 
States,  Department  of  Justice,  Washington,  D.  C.,  a  copy 
of  which  we  have  sent  to  your  Honor. 

“I  would  like  to  read  that  letter  into  the  record  at 
this  time. 

“It  is  dated  February  11th,  1942,  and  it  reads: 

“Hon.  Francis  J.  Biddle, 

“Attorney  General  of  the  United  States, 

“Department  of  Justice, 

“Washington,  D.  C. 

“Dear  Sir: 

“We  are  the  attorneys  of  record  for  George  Syl- 
5  vester  Viereck,  the  defendant  in  a  criminal  proceed¬ 
ing  pending  in  the  District  of  Columbia  and  which 
hap  been  set  down  for  trial  on  February  16,  1942,  before 
Mr.  Justice  Letts.  Mr.  Viereck  was  indicted  for 
5  violation  of  the  Act  of  June  S,  1939,  as  amended 
and  is  charged  with  a  failure  to  include  certain  mate¬ 
rial  facts  in  supplemental  registration  statements  filed  by 
him  in  connection  with  his  agency  for  certain  foreign  prin¬ 
cipals. 

“On  February  6,  1942,  a  shocking  occurrence  took  place 
before  Mr.  Justice  Letts  when  one  George  Hill  was  up 
for  sentence  after  conviction  for  perjury  before  a  Grand 
Jury.  Mr.  William  Power  Maloney,  who  had  represented 
the  Government  in  the  Ilill  case  and  who  is  also  prosecut¬ 
ing  Mr.  Viereck,  addressed  the  Court  on  behalf  of  the 
Government  in  connection  with  the  sentence  imposed  upon 
Hifl.  In  his  argument  he  made  the  following  statement: 
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‘  This  man  is  still  shielding  Viereck,  a  sworn  enemy  of  this 
country.’  Such  statement  was  prominently  published  by 
every  newspaper  in  the  District  of  Columbia.  It  was  even 
the  basis  of  an  editorial  in  the  Washington  Post. 

We  charge  that  Mr.  Maloney’s  conduct  on  this  occur¬ 
rence  violated  his  duty  as  a  prosecuting  officer,  violated 
the  spirit  and  letter  of  our  Constitution  and  violated  every 
known  principle  of  fair  play.  It  is  as  much  the  duty 
of  a  prosecuting  officer  as  it  is  that  of  our  courts  to 
preserve  for  every  defendant  in  a  criminal  proceed- 
G  ing  the  fundamental  right  to  a  fair  trial  guaran¬ 
teed  by  our  Constitution.  Mr.  Maloney’s  statement 
charges  Mr.  Viereck  with  treason.  It  was  made  without 
foundation  in  fact  or  in  law.  It  was  made  on  the  eve 
of  his  trial  in  the  District  of  Columbia  and  before  the 
same  Judge  who  will  try  the  Viereck  case.  It  was  made 
with  the  cold  purpose  of  ‘damning’  utterly  any  chance  our 
client  had  of  securing  a  fair  trial  on  the  charge  of  having 
violated  the  Registration  Act. 

“Nor  was  Mr.  Maloney  content  with  this  utterance. 
After  the  termination  of  the  proceeding  before  Mr.  Jus¬ 
tice  Letts,  Mr.  Maloney  saw  fit  to  hold  a  press  conference 
in  the  hallway  of  the  courthouse.  At  this  conference  Mr. 

Maloney  informed  the  press  that  Mr.  Hill’s  attorney 
G  had  made  the  Government  a  proposition  which  the 
Government  could  not  entertain.  This  was  obviouslv 
done  for  the  purpose  of  strengthening  in  the  minds  of 
the  reporters  the  impression  gained  from  Mr.  Maloney’s 
statement  in  the  courtroom,  that  Mr.  Hill  is  ‘shielding’ 
Mr.  Viereck  in  some  apparently  diabolical  plot. 

‘We  have  had  occasion  in  the  past  to  complain  of 
the  holding  of  press  conferences  by  Mr.  Maloney  in  con¬ 
nection  with  this  case.  In  fact  we  made  a  motion  to 
enjoin  him  from  further  doing  so.  That  motion  was  un- 
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fortunately  denied.  This,  however,  does  not  excuse  his 
!  conduct  nor  does  it  give  him  the  right — as  he  evidently 
believes — to  make  any  rash,  intemperate  statement  that 
comes  into  his  head,  irrespective  of  the  rights  of  a  de¬ 
fendant. 

7  ‘If  the  Court  in  the  exercise  of  its  discretion,  won’t 
restrain  Mr.  Maloney  from  such  tactics,  we  believe 

that  the  Attorney  General,  in  his  capacity  as  head  of  the 
Department  of  Justice,  should.  Accordingly,  in  the  in¬ 
terests  of  justice  and  in  the  interests  of  seeing  to  it  that 
the  duty  and  function  of  public  office  is  properly  carried 
out,  we  demand  that  you  make  a  proper  investigation  of 
the  facts  herein  set  forth  and  act  accordingly. 

‘This  letter  is  not  intended  to  convey  the  impression 
that  this  defendant  is  going  to  permit  this  incident  to  pass 
unprotested.  This  letter  will  act  as  notification  to  you 
that  at  the  opening  of  the  trial  of  this  case  we  intend  to 
renew  our  motion  for  postponement  of  the  trial,  until 
such  time  as  public  sentiment  whipped  up  by  Mr.  Ma¬ 
loney's  activities  has  had  an  opportunity  to  subside,  or 
in  the  alternative,  for  change  of  venue.  We  also  intend 
to  renew  our  motion  for  an  order  restraining  Mr.  Malonev 
from  conducting  further  press  conferences  in  regard  to 
our  client,  or  to  the  forthcoming  trial. 

‘We  are  sending  a  copy  of  this  letter  to  Mr.  Justice 
Letts.’ 

“Respectfully  yours, 

“COHALAN  &  MOROSINI.” 

i 

8  “The  statement  made  by  Mr.  Maloney  in  connec- 
S  tion  with  the  Hill  sentence  and  the  charge  that 

Mr.  Viereck,  the  defendant  in  this  case,  is  a  sworn 
enemy  of  the  United  States,  appeared  in  practically  every, 
if  not  actually  every  newspaper  in  the  District  of  Columbia, 
and  in  many  editions  of  it.  I  do  not  have  them  all  here.  I 
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do  have  a  few  of  them,  however,  and  I  would  like  to  offer 
as  part  of  this  motion  an  item  from  the  Washington  Star 
of  February  6,  1942,  where  the  statement  is  recounted 
and  where  the  conference  in  the  hallway  is  also  noted. 
To  the  same  effect  the  Washington  Post  of  February  7, 
1942,  and  again  an  editorial  appearing  in  the  Washington 
Post  of  February  7, 1942,  where  this  statement,  this  charge, 
this  unfounded  charge  made  by  Mr.  Maloney  is  made  the 
basis  of  the  editorial. 

“Now,  if  the  Court  please,  this  defendant,  like  every 
other  defendant,  has  a  right  to  a  fair  and  impartial  trial. 
He  has  the  right  to  have  his  case  go  to  a  jury  and  have  his 
case  determined  by  a  jury  on  the  basis  of  the  facts  pre¬ 
sented  in  this  courtroom  and  on  the  basis  of  the  law  as 
conveyed  to  the  jurors  by  your  Honor.  This  case  has 
been  tried  in  the  newspapers  for  months,  months,  and 
months. 

“This  was  the  basis  of  our  motion  before  vour  Honor 

•> 

in  January.  The  facts  presented  to  your  Honor  at  that 
time,  coupled  with  the  intervening  events,  have  made  it, 
in  our  opinion,  utterly  and  absolutely  impossible 
9  for  this  defendant  to  obtain  a  fair  trial  in  this  juris¬ 
diction  at  this  time.  This  charge  made  in  connec¬ 
tion  with  the  Hill  sentence,  this  charge  that  this  defendant 
is  a  sworn  enemy  of  this  court,  that — I  think  to  put  it 
conservatively,  was  a  malicious  charge.  Its  only  purpose 
could  have  been  to  arouse  hostility  against  this  defendant, 
to  prejudice  the  minds  of  the  prospective  jurors  in  this 
district;  to  positively  make  sure  that  this  defendant  would 
not  receive  a  fair  trial  in  this  District.  After  all,  that 
is  a  mighty  dangerous  thing  these  days.  This  country 
is  at  war  and  I  think  the  Assistant  Attornev  General 
in  charge  of  this  case,  who  is  thoroughly  familiar  with 
this  indictment  and  who  is  thoroughly  familiar  with  the 
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background  of  the  situation,  who  is  an  experienced  lawyer, 
I  sav,  and  I  say  without  qualification,  that  he  has  abused, 
absolutely  abused  his  privilege  of  office  in  making 
.0  that  statement  before  this  Court  at  the  time  when 
he  made  it.  After  all,  there  is  an  absolute  duty 
on  a  prosecuting  officer  to  see  to  it  that  a  defendant  in 
a  criminal  case  gets  a  fair  trial.  After  all,  it  is  a  consti¬ 
tutional  right  given  to  every  defendant  in  a  criminal 
case.  If  prosecuting  officers  are  going  to  violate  that  right, 
repeal  that  provision  of  the  Constitution,  that  provision 
of  the  Bill  of  Rights  by  mere  say  so,  by  merely  walking 
into  court  and  making  wild  statements,  why,  we  might 
just  as  well  cross  that  out  of  the  Constitution. 

10  “Coming  down  to  the  press,  whether  the  press 
has  acted  in  concert  with  Mr.  Maloney,  or  whether 
they  have  acted  independently,  I  do  not  know.  However, 
the  fact  of  the  matter  is  that  the  press,  in  our  opinion, 
and  I  think  the  news  items  here  justify  it,  have  abused 
the  privilege  of  self-expression  also  granted  to  the  press 
and  the  people  of  this  country  by  the  same  bill  of  rights 
which  guarantees  this  defendant,  as  well  as  anv  other  de- 
fendant  in  a  criminal  proceeding,  a  fair  trial. 

“I  want  to  point  out  to  your  Honor  a  news  item  marked 
‘Washington  Post,  February  3, 1942,'  where,  amongst  other 
things,  the  item  refers  to  a  case  which  was  tried  in  this 
District  last  summer,  the  case  of  ‘United  States  against 
Trans-Ocean  Xews  Service.’  Trans-Ocean  News  Service 
was  convicted  in  this  court  for  a  failure  to  file  a  registra¬ 
tion  statement  with  the  Department  of  State  pursuant  to 
this  same  statute.  During  the  Court  of  that  trial  there 
appeared  a  news  item  in  the  Washington  papers.  The 
news  items  charged  that  a  witness  in  South  America,  a 
key  witness  in  South  America,  who  was  to  be  used  as 
a  witness  against  that  defendant  and  a  witness  by  the 
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United  States,  was  assassinated  in  Colombia  when  about 
to  take  a  plane  to  Washington  to  come  and  testify  in  that 
case.  The  Washington  Post,  on  February  3,  1942,  saw  fit 
to  refer  in  some  detail  to  that  press  item  which  appeared 
at  that  time. 

11  “They  neglected,  however,  to  accompany  the  ref¬ 
erence  with  the  denial  of  the  rumor  which  was  pub¬ 
lished  by  the  Colombian  Legation,  or  issued  by  the  Co¬ 
lombian  Legation  in  Washington  at  the  time  and  pub¬ 
lished  in  the  local  press. 

11  “Now,  I  do  not  know  for  what  purpose  this  ref¬ 
erence  is  made.  It  is  in  conjunction  and  in  con¬ 
nection  with  an  article  to  the  effect  that  an  editor  of  a 
certain  newspaper,  one  William  Griffin,  is  missing,  and 
I  suppose,  and  1  not  see  how  anybody  could  read  this  new 
item  without  getting  the  same  impression,  namely,  the 
inference  that  perhaps  Mr.  Griffin  has  been  assassinated, 
too,  by  the  hand  of  Mr.  Viereck  or  someone  at  his  behest. 
I  do  not  know  for  what  other  purpose  that  reference 
could  have  been  made  in  the  way  that  it  has  been  made. 

“I  would  like  to  offer  this  news  item  to  your  Honor, 
and  also  a  refreshing  on  February  6,  referring  also  to  the 
same  general  situation. 

“Also  appearing  in  the  Washington  Post. 

“I  have  here  also — I  do  not  know  from  what  paper  it 
was  clipped,  but  it  is  from  a  Washington  paper — it  calls 
this  case  an  espionage  case.  Now,  the  defendant  is  in¬ 
dicted  for  a  failure  to  include  in  certain  supplemental  reg¬ 
istration  statements  certain  alleged  material  facts.  We 
come  here  to  trial  with  an  atmosphere  built  up  by  the 
press  in  conjunction  with  the  Attorney  General’s  office 
and  with  probably,  if  not  actually,  every  prospective 

12  juror  in  this  District  holding  in  his  mind  the  idea 
that  this  is  an  espionage  case  and  that  Mr.  Viereck 

is  a  foreign  enemy  of  this  Court,  and  is  therefore  on 
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trial  either  for  espionage  or  for  treason.  This  matter 
has  been  bandied  about  in  the  press.  I  have  only  two  or 
three  others. 

“As  I  say,  they  are  only  representative  of  what  has 
been  occurring  in  the  press  here  during  the  last  two  or 
three  weeks.  Here  is  one  from  the  'Washington  Times 
Herald  wherein  it  headlines,  ‘Hill  Viereck’s  Friend  Sent 
to  Jail.’  Again,  the  Washington  Post  on  January  14,  and 
not  content,  on  the  morning  of  trial  the  Washington  Post 
in  fairlv  good  sized  headlines  savs,  ‘Viereck  Master  Nazi 
Agent  Comes  to  Trial  Here  Todav.’ 

“Now,  we  say,  and  1  think  we  say  with  foundation  and 
with  reason,  that  this  defendant  cannot  obtain  a  fair  trial 
in  this  jurisdiction  in  this  District  at  this  time. 

“We  ask,  therefore,  that  the  motion  made  before  your 
Honor  in  January  be  reconsidered  in  the  light  of 

12  the  facts  presented  to  vour  Honor  at  this  time.  We 

i 

ask  that  a  change  of  venue  be  granted  to  some  juris¬ 
diction  where  the  prospective  jurors  have  not  had  their 
minds  saturated  with  an  element  of  hostility,  with  an  ele¬ 
ment  of  hysteria,  with  an  element  of  prejudice,  where 
we  can  have  fresh  minds  from  which  to  choose  a  jury,  an 
impartial  jury,  and  give  this  defendant  that  which 

13  he  is  entitled  to,  that  which  our  constitution  guar¬ 
antees  him,  and  that  is  the  right  to  a  fair  and  im¬ 
partial  trial. 

“The  Court:  I  think  I  should  overrule  this  motion.  You 
may  have  an  exception  to  that,  of  course.  You  may  bring 


in  the  jury.” 

The  members  of  the  jury  panel  were  questioned  concern¬ 
ing  their  reading  of  the  newspaper  publicity  given  the 
case  in  the  District  of  Columbia  newspapers  when  the  fol- 


44 


lowing  took  place ! 

“Mr.  Morosini:  Now,  I  assume  that  you  gentle¬ 
men  living  in  the  District  read  one  or  more  or  one 


i 
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or  the  other  of  the  newspapers  published  in  the  District 
of  Columbia.  I  would  like  to  ask  you,  therefore,  'whether 
any  of  you  have  read  anything,  anything  at  all  in  the 
newspapers  about  George  Sylvester  Viereck? 

“We  will  start  at  this  end,  you  are  Mr.  Baxter- 

“Mr.  Morosini:  What  have  you  read,  Mr.  Baxter? 

“Juror  Baxter:  Well,  I  have  read  quite  a  good  bit  of  it. 

“The  Court:  I  do  not  think  the  jurors  should  repeat 
what  was  read.  I  think  he  should  indicate  the  paper  that 
he  read,  something  of  that  sort,  but  not  the  substance. 

“Mr.  Morosini:  Yes.  Without  telling  us  the  nature  of 
the  news  items  which  vou  read,  have  vou  read  very  much 
about  it  or  very  little? 

“Juror  Baxter:  I  have  read  quite  a  bit  of  it,  all  that 
came  out  in  the  Star  and  in  the  Post. 

“Mr.  Morosini:  In  the  Star  and  in  the  Post. 

“Juror  Baxter:  Yes. 

“Mr.  Morosini:  Mr.  Baden. 

“Juror  Baden:  I  have  read  very  little  about  it. 

“Mr.  Morosini:  In  what  newspapers? 

45  “Mr.  Baden :  I  got  about  three  a  day.  I  have  read 
a  little  bit  of  each  and  I  have  not  read  anything  to 
any  great  extent. 

“Mr.  Morosini:  How  recently  have  you  read  that? 

“Juror  Baden:  I  have  not  read  anything  but  the  head¬ 
lines  for  some  time.  I  never  did  read  very  much  of  it, 
just  the  headlines,  that  is  all. 

“Mr.  Morosini:  Mr.  Baer? 

“Juror  Baer:  Yes,  I  have  read  it  in  all  papers,  except 
the  Post. 

“Mr.  Morosini:  Down  to  pretty  much  recent  times? 

“Juror  Baer:  Yes,  sir. 

“Mr.  Morosini:  Mr.  Liebling,  you  have  read  quite  a 
bit? 
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“Juror  Licbling:  Yes,  I  have  read  the  Star  and  the 
Herald. 

“Mr.  Morosini:  And  that  was  over  a  long  period  of 
time? 

“Juror  Liebling:  Yes,  sir. 

“Mr.  Morosini:  And  you? 

i “Juror  Leedv:  I  have  read  the  headlines  of  the  New 
York  Star,  but  not  regularly. 

“Mr.  Morosini:  Anyone  else? 

| “Juror  No.  9:  I  have  read  something  about  it  in  the 
Post. 

“Mr.  Morosini:  Recently? 

46  “Juror  No.  9:  Not  much  recently. 

“Mr.  Morosini:  You  two  gentlemen? 

“Juror  No.  2:  Most  in  the  Post. 

“Juror  No.  1 :  The  last  couple  of  weeks. 

“Juror  No.  11:  All  I  have  read  is  the  headlines. 

“The  Court:  I  think  it  would  be  better  to  examine  them 

on  both  lines  onlv  when  thev  are  in  the  box. 

»  • 

“Mr.  Morosini:  Now,  starting  with  Mr.  Baxter,  you 
said  you  read  quite  a  bit  about  it,  as  I  understand.  Do 
you  think  that  what  you  have  read  would  prejudice  your 
mind  against  this  defendant,  insofar  as  this  trial  is  con¬ 
cerned? 

“Juror  Baxter:  Well,  I  do  not  know;  you  get  some 
impressions  from  anything  you  read,  and  form  some  ideas 
and  opinions. 

“Mr.  Morosini:  That  is  necessarily  true,  isn’t  it? 
46  I  mean,  after  you  read  it  over  a  period  of  time  you 
are  bound  to  come  to  some  conclusions  about  it? 

“Juror  Baxter:  Yes,  sir. 

“Mr.  Morosini:  So,  you  can  presently  honestly  say 
to  us  that  you  have  formed  some  opinion  about  this  de¬ 
fendant? 
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“Juror  Baxter:  I  think  so. 

“Mr.  Morosini:  I  would  like  to  challenge  Mr.  Baxter 
for  cause. 

“Mr.  Maloney :  Well,  now,  your  Honor  please — 

47  “The  Court:  Let  me  ask  Mr.  Baxter  a  question. 

“From  what  you  read,  have  you  formed  any  opin¬ 
ion  as  to  the  guilt  or  innocence  of  this  defendant? 

“Juror  Baxter :  Xo,  I  don't  think  I  have,  but  reading  any 
articles — 

“The  Court:  After  reading  it,  are  you  in  such  a  frame 
of  mind  that  you  will  start  out  with  some  kind  of  a  preju¬ 
dice  against  the  defendant? 

“Juror  Baxter:  No. 

“The  Court:  Or  could  you  start  out  without  any  pre¬ 
conceived  impression  ? 

“Juror  Baxter:  I  think  so. 

“The  Court:  And  try  the  case  only  upon  the  evidence 
which  you  hear  in  the  courtroom  and  the  law? 

“Juror  Baxter:  I  think  so. 

“Mr.  Morosini:  Do  I  understand,  Mr.  Baxter,  that  you 
have  formed  no  conclusion  whatsoever  as  to  the  guilt 
or  innocence  of  this  defendant  in  connection  with  this  case? 

“Juror  Baxter:  Xo,  I  have  just  read  the  facts  as  pre¬ 
sented  in  the  newspapers,  and  then,  of  course,  when  you 
read  quite  a  bit  about  a  thing  you  have  to  follow  it,  and 
you  just  naturally  form  some  opinion  about  it. 

“Mr.  Morosini:  Do  you  honestly  feel  that  that  opinion 
would  or  would  not  tend  to  prejudice  your  reaction  to 
this  defendant? 

4S  “Juror  Baxter:  Xo,  I  don’t  think  it  would. 

“Mr.  Morosini :  You  could  keep  all  that  you  have 
read  and  entirely  divorce  it  from  your  mind  in  the  trial  of 
this  case? 

“Juror  Baxter:  I  think  so. 
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“Mr.  Morosini:  And  you  could  judge  it  entirely 

48  on  the  basis  of  the  facts  presented? 

“Juror  Baxter:  Yes,  sir. 

“Mr.  Morosini:  What  newspapers  do  you  generally 
read? 

“Juror  Baxter:  The  Post  and  the  Star. 

“Mr.  Morosini:  Mr.  Barton,  the  same  effect  would 
apply,  from  what  you  have  read  in  the  press,  have  you 
formed  any  idea  of  the  guilt  or  innocence  of  this  defendant 
in  connection  with  this  case? 

“Juror  Barton:  Well,  I  have  formed  some  sort  of  an 
opinion,  when  you  read  something  in  the  newspapers.  What 
I  read  in  the  papers  wouldn't  have  any  weight  on  me  in 
this  ease  or  any  case ;  it  would  be  the  testimony  that  would 
have  weight  with  me,  because  I  have  seen  a  lot  of  things 
I  knew  about  that  was  not  as  it  was  in  the  paper. 

“Mr.  Morosini:  In  other  words,  what  you  have  read 
in  the  paper — 

“‘Juror  Barton:  Would  be  discarded. 

“Mr.  Morosini:  And  nothing  in  connection  with  what 
you  have  read  would  have  any  prejudicial  effect  or  pre¬ 
vent  you  from  giving  this  defendant  an  impartial 

49  trial? 

“Juror  Barton :  Xo,  sir. 

“Mr.  Morosini:  Mr.  Baer,  what  papers  do  you  read? 

“Juror  Baer:  Everything  but  the  Post. 

“Mr.  Morosini:  Everything  but  the  Post. 

“Juror  Baer:  Yes,  sir,  and  I  am  afraid  I  might  be  opin¬ 
ionated,  and  from  what  I  have  learned  from  my  duties  as 
a  juror  in  this  court,  I  do  not  believe  I  could  be  fair. 

“Mr.  Morosini:  I  think  your  Honor  should  ask  Mr. 
Baer  to  be  excused. 

“The  Court:  Yes,  he  will  be  excused. 

(The  juror  is  excused.) 
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“The  Clerk:  Mr.  McReynolds,  take  Seat  No.  4  in  the 
jury  box,  please. 

“Mr.  Morosini:  What  is  your  name,  sir? 

“Juror  McRevnolds:  McReynolds. 

“Mr.  Morosini:  Mr.  McReynolds,  have  you  read  any¬ 
thing  about  Mr.  Viereck  in  the  newspapers  of  the  District 
of  Columbia? 

“Juror  McReynolds:  Yes,  sir:  I  have  read  the  head¬ 
lines,  I  have  not  read  any  details. 

49  “Mr.  Morosini:  Have  you  not  read  them  very 
extensivelv  ? 

‘ ‘Juror  McReynolds :  No,  sir. 

“Mr.  Morosini:  What  newspapers  do  you  generally  read? 
“Juror  McReynolds:  The  Star  and  the  Post. 

50  ‘  ‘  Mr.  Morosini :  The  Star  and  the  Post  ? 

“Juror  McReynolds:  Yes,  sir. 

“Mr.  Morosini:  Have  you  seen  anything  about  it  re¬ 
cently  ? 

“Juror  McRevnolds:  The  fact  that  the  trial  was  com- 
ing  up. 

“Mr.  Morosini:  Is  there  anything  in  connection  with 
what  you  have  read  about  Mr.  Viereck  in  the  newspapers 
which  -would  prevent  you  from  giving  him  an  impartial  trial 
in  this  case? 

“Juror  McReynolds:  No,  sir. 

“Mr.  Morosini:  You  have  formed  no  opinion  as  to 
his  guilt  or  innocence? 

“Juror  McReynolds:  No,  sir. 

“Mr.  Morosini :  And  nothing  in  those  newspapers  would 
tend  to  make  you  prejudiced  against  this  defendant? 
“Juror  McReynolds:  No,  sir. 

“Mr.  Morosini:  Is  that  correct? 

“Juror  McReynolds:  That  is  true. 

“Mr.  Morosini:  Mr.  Baden. 

“Juror  Baden:  Y"es,  sir? 
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“Mr.  Morosini:  Are  you  the  one  who  raised  your  hand? 
“Juror  Baden:  No. 

“Mr.  Morosini:  Mr.  Avon? 

“Juror  Avon:  Yes,  sir. 

51  “Mr.  Morosini:  Have  you  read  very  much 
about  it? 

“Juror  Avon:  Not  very  extensively. 

“Mr.  Morosini:  Is  there  anything  in  connection  with 
what  you  have  read  which  might  cause  you  to  be  preju¬ 
diced  against  the  defendant? 

“Juror  Avon:  Not  necessarily. 

“Mr.  Morosini:  In  other  words,  you  feel  that  you  can 
keep  all  that  entirely  separate  and  apart?  I  mean,  I 
might  ask  this  same  general  line  of  questioning  of  all  you 
gentlemen  who  have  raised  your  hands,  and  this  goes  for 
all  of  you. 

51  “How  about  you? 

“Juror  No.  10:  I  have  read  and  I  have  verv  much 
of  an  opinion. 

“Mr.  Morosini:  And  that  opinion  would  prevent  you 
from  giving  this  defendant  a  fair  and  impartial  trial? 
“Juror  Liebling:  That  is  right. 

“The  Court:  You  may  be  excused. 

(The  juror  is  excused.) 

“The  Clerk:  Mr.  Milbourn,  take  seat  Number  10. 

52  “Mr.  Morosini:  Mr.  Milbourn,  have  you  heard 
these  questions  in  connection  with  the  newspapers? 

“Mr.  Milbourn:  The  only  thing — to  tell  you  the  truth, 
I  just  read  the  big  headlines,  and  I  read  something  about 
Judge  Goldsborough  there. 

“Mr.  Morosini:  You  have  read  nothing  since  then? 
“Mr.  Milbourn :  No. 

“Mr.  Morosini:  Was  there  anvthing  in  connection  with 
that  article  which  in  your  own  mind  would  prevent  you  from 
giving  this  defendant  a  fair  trial? 
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“Mr.  Milbourn:  No. 

“Mr.  Morosini:  I  believe  you  stated  that  you  knew 
Judge  Curran. 

“Mr.  Maloney:  I  might  state  that  it  was  not  the  in¬ 
tention  of  Judge  Curran  to  remain  at  the  Government 
counsel  table  all  through  the  trial.  lie  will  not  be  actively 
associated  throughout  the  trial. 

Mr.  Morosini:  The  fact  that  Judge  Curran  was  here  at 
the  counsel  table  this  morning,  would  that  tend  to  preju¬ 
dice  vou  in  anv  wav  in  connection  with  this  case? 

“Mr.  Milbourn:  No. 

“Mr.  Morosini:  There  are  a  few  other  gentlemen  who 
raised  their  hands.  In  connection  with  these  newspaper 
articles  which  you  have  read,  those  of  you  who  have  raised 
your  hands — is  there  anything  about  them,  any- 
53  thing  that  you  remember  or  anything  that  you  know 
in  connection  with  them  that  might  cause  you  to 
be  prejudiced  in  any  wise  against  this  defendant  in  the 
trial  of  this  case? 

(No  response.) 

53  “Mr.  Morosini:  Have  you  formed  any  opinions 
which  would  tend  to  cause  the  formation  of  any  opin¬ 
ions  in  your  minds  with  respect  to  this  defendant? 

(No  response.) 

“Mr.  Morosini :  Any  opinions  that  might  be  prejudicial? 
(No  response.) 

54  “Mr.  Morosini:  Did  any  of  you  gentlemen  read 
anything  in  the  newspapers  about  the  trial  of  United 

States  against  George  Hill? 

(Several  hands  are  raised.) 

“Mr.  Morosini:  In  connection  with  that  case,  did  you 
read  anything  about  this  defendant  or  any  newspaper  ac¬ 
counts  of  that  case? 

“Juror  Baxter :  Yes,  sir ;  I  did. 
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“Mr.  Morosini:  You  read  the  Post,  is  that  right? 
“Juror  Baxter:  The  Post  and  the  Star. 

55  “Mr.  Morosini :  Do  you  recall  whether  or  not  you 
read  the  Washington  Post  on  February  6th  or  Feb- 

i 

ruarv  7th? 

* 

“  Juror  Baxter:  I  think  I  did.  I  read  it  practically  every 

dav. 

* 

“Mr.  Morosini:  You  do. 

“Mr.  Baxter:  Yes,  sir. 

“Mr.  Morosini :  Do  you  read  the  Post,  Mr.  Leedy. 
“Juror  Leedy:  Yes,  sir. 

“Mr.  Morosini:  Do  you  recall  whether  or  not  you  read 
the  Post  of  February  6tli  or  7th? 

“Juror  Leedy:  I  would  not  remember  exactly,  but  I 
believe  I  did. 

“Mr.  Morosini:  Do  you  read  it  every  day? 

“Juror  Leedv:  I  get  it  every  dav. 

“Mr.  Morosini:  And  you  read  it  every  day? 

“Juror  Leedy :  Most  of  the  time  I  read  it  in  the  morning. 
“Mr.  Morosini:  Well,  did  anything  that  you  have  read 
in  connection  with  the  Hill  case — anything  that  you  read 
in  connection  with  that  case  about  this  defendant,  would 
that  prejudice  your  minds  one  way  or  another  against  this 
defendant — anv  of  von  gentlemen? 

(No  response.) 

“Mr.  Morosini:  In  other  words,  I  take  it  then  that 
none  of  you  have  formed  any  opinion  whatsoever 

55  about  this  case  and  that  you  have  formed  no  opinion 

56  whatsoever  about  the  guilt  or  innocence  of  the  de- 

i  w 

fondant  in  this  case? 

(No  response.) 

“Mr.  Morosini:  Do  any  of  you  believe  that  a  person 
who  is  registered  as  a  representative  or  agent  for  a  Ger¬ 
man  principal  was  unAmerican  or  was  engaged  in  an  un¬ 
patriotic  pursuit? 
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“Mr.  Baxter:  I  do. 

“Mr.  Morosini :  You  know,  of  course,  that  this  defendant 
is  on  trial  because  of  an  alleged  violation  of  an  Act  re¬ 
quiring  principals  or  agents  of  foreign  principals  to  reg¬ 
ister? 

“Juror  Baxter:  Yes. 

“Mr.  Morosini:  And  you  know  also  that  the  defendant 
registered  as  an  agent  for  certain  principals  domiciled  in 
Germany  ? 

“Juror  Baxter:  Yes. 

“Mr.  Morosini:  And  it  is  in  connection  with  that  sup¬ 
plemental  registration  that  this  indictment  was  returned? 
“Juror  Baxter:  Yes,  sir;  I  have  heard  the  statement. 
“Mr.  Morosini :  Then  you  feel,  do  you,  that  Mr.  Viereck, 
this  defendant,  was  unAmerican  and  was  engaged  in  an  un¬ 
patriotic  pursuit  insofar  as  that  representation  of  princi¬ 
pals  domiciled  in  Germany  was  concerned,  is  that  correct? 
“Juror  Baxter:  I  think  so,  yes. 

“Mr.  Morosini:  I  challenge  Mr.  Baxter  for  cause. 
57  “The  Court:  I  will  let  Mr.  Baxter  go.” 

59  “The  Clerk:  Mr.  Newberry,  Frank  M.  Newberry 
take  seat  No.  4,  please. 

(Juror  Newberry  takes  seat  Number  4  in  the  jury  box.) 
“Mr.  Morosini :  Now,  Mr.  Newberry,  have  you  read  any¬ 
thing  in  the  newspapers  about  Mr.  Viereck? 

60  “Mr.  Newberry:  Nothing  more  than  the  head¬ 
lines  in  the  Star. 

“Mr.  Morosini:  Do  you  read  the  Post? 

“Mr.  Newberry:  Yes,  I  do. 

“Mr.  Morosini:  And  nothing  in  connection  with  what 
you  have  read  would  create  a  bias  in  your  mind? 

“Mr.  Newberry:  No.” 

“Juror  Padgett:  No,  only  the  headlines,  not  an 
article  straight  through. 
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“Mr.  Morosini:  Has  anything  in  connection  with  those 
articles  or  anything  in  connection  with  what  you 
77  have  read  in  the  newspapers,  has  that  prejudiced  you 
one  way  or  the  other? 

“Juror  Padgett:  Xo,  sir. 

|  “Mr.  Morosini:  Would  it  prejudice  you,  or  prevent 
you  from  rendering  a  fair  and  impartial  verdict  one  way 
or  the  other? 

“Juror  Padgett:  Xo,  sir. 

81  “Mr.  Morosini:  Have  you  read  about  Mr.  Viereck 
in  the  newspapers  at  all? 

i  “Juror  Sean:  Well,  off  and  on  I  have. 

“Mr.  Morosini:  What  newspapers  do  you  generally 
read  ? 

“Juror  Sean:  The  Post,  Washington  Post,  and  Wash¬ 
ington  Daily  Xews. 

“Mr.  Morosini:  Did  you  read  any  of  the  accounts  of 
the  Hill  case  in  either  paper? 

i “Juror  Sean:  I  did  read,  I  believe,  when  he  was  sen¬ 
tenced. 

“Mr.  Morosini:  Did  you  read  an  account  of  the  proceed¬ 
ings  in  the  courtroom  when  Mr.  Hill  was  sentenced,  in 
the  Post? 

“Juror  Sean:  Xot  a  full  account. 

“Mr.  Morosini:  You,  nevertheless,  did  read  the  ac¬ 
count  ? 

“Juror  Sean:  Yes. 

“Mr.  Morosini:  You  read  some  portion  of  it? 

“Juror  Sean:  Yes. 

“Mr.  Morosini:  Tell  me  about  it. 

s“  Juror  Sean :  I  really  couldn’t  tell  you  a  comprehensive 
story  about  it,  I  just  read  it  very  lightly. 

S2  “Mr.  Morosini:  From  what  you  have  read  in 

i  the  papers  have  you  formed  any  opinion  or  con- 
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elusion  as  to  the  guilt  or  innocence  of  this  defendant, 
insofar  as  this  charge  is  concerned? 

“Juror  Sean:  No. 

“Mr.  Morosini:  You  have  not? 

“Juror  Sean:  No,  I  have  not. 

90  “Mr.  Morosini:  Have  vou  read  anvthing  about 
Mr.  Viereck  in  the  newspapers? 

91  “Mr.  Watts:  Simply  the  headlines:  I  did  not 
go  into  the  details. 

“Mr.  Morosini :  What  newspaper  do  you  generally  read? 
“Mr.  Watts:  I  read  all  of  the  local  newspapers. 

“Mr.  Morosini:  Did  you  read  anything  about  Mr.  Vie¬ 
reck  in  connection  with  the  Hill  trial  ? 

“Mr.  Watts:  No,  sir.  I  might  have  seen  the  headlines, 
but  I  did  not  go  into  it.” 


XVII. 

Appellant’s  Connection  With  Flanders  Hall,  Inc. 

232  Sigfried  Hauck  was  called  as  a  witness  on  behalf 
of  the  Government,  and  he  testified  that  he  and 
his  two  brothers  were  incorporators  in  1939  of  Flanders 
Hall,  Inc.,  which  had  for  one  of  its  purposes  the  publica¬ 
tion  of  a  book  written  bv  the  witness.  This  com- 
273,  pany  did  not  then  have  and  never  had  a  printing 
274  house  of  its  own  but  had  its  printing  done  by  others, 
342  and  Flanders  Hall  attempted  to  market  the  book. 

234  The  book  was  not  a  success. 

A  copy  of  the  book  was  sent  by  the  company  to 

235  Mr.  Viereck,  and  shortly  thereafter  he  wrote  the 
company  a  flattering  letter  concerning  the  book,  one 
of  the  few  received.  Thereupon  the  witness  went 

236-  to  see  Mr.  Viereck,  and  about  March  1,  1940  went 
237  to  work  for  him,  sharpening  his  pencils,  hanging 
up  window  shades,  and  assisting  in  placing  various 
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manuscripts  into  better  English.  The  witness  was  then 
looking  for  work  as  a  printing  salesman  and  solicited 
printing  work  from  the  appellant,  including  the  German 
"White  Book  and  a  magazine,  F acts  in  Review,  which  ap¬ 
pellant  was  editing  under  his  contract  with  the  Ger- 
238  man  Library  of  Information.  Witness  did  not  get 
this  printing. 

About  June  1940  Mr.  Yiereek  inquired  of  the  witness 
whether  his  company  would  publish  a  booklet  or  pam¬ 
phlet  entitled  “Lord  Lothian  vs.  Lord  Lothian*’.  The 
following  then  occurred: 

Bv  Mr.  Maloney: 

251  “Q.  Tell  us  the  conversation  that  led  up  to 
the  publishing  of  the  book.  Xot  word  for  word, 

but  just  the  substance  of  it.  A.  Well,  first  Mr.  Viereck 
came  to  me  and  said  that  he  was  thinking  of  forming  a  pub¬ 
lishing  company,  and  subsequently  he  decided  not  to 
form  his  own,  but  thought  he  might  take  over  mine. 

“Q.  He  decided  not  to  form  his  own,  but  thought  he 
might  take  over  yours?  A.  Well,  T  don’t  remember 
whether  he  definitely  decided  not  to  take  over  his 

252  own  or  not,  but  he  said  he  might  want  to  take  over 
Flanders  Hall. 

“Q.  What  did  you  say  to  that?  A.  Pardon  me? 

“Q.  Go  ahead.  A.  He  asked  me  to  bring  all  the  books 
down  to  his  attornev’s  office  and  said  that  thev  might 
look  over  it. 

“Q.  Who  were  liis  attorneys?  A.  Mr.  Morosini  and 
Mr.  Colialan. 

“Q.  The  same  two  gentlemen  who  now  represent  him? 
A.  Yes. 

“Q.  So  you  took  all  the  books  of  Flanders  Hall  down 
to  Cohalan  &  Morosini.  Then  what  happened?  A.  Well, 
they  apparently  looked  over  them,  because  I  got  them 
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back  maybe  a  week  or  two  later,  and  the  subject  was  more 
or  less  dropped — the  purchase  of  Flanders  Hall  by  Air. 
Vie  reck. 

“Q.  All  right.  What  happened  next  ?  A.  Subse¬ 
quently  he  suddenly  decided  that  perhaps  he  could — he 
had  some  manuscripts  and  perhaps  Flanders  llall  could 
publish  them  for  him  just  as  Flanders  Hall  was  then  con¬ 
stituted,  that  is,  without  change  of  officers  or  stock  or 
anything,  and  we  discussed  some  sort  of  an  agreement 
which  we  later  put  down  in  black  and  white  more  or  less, 
wherebv  he  would  furnish  us  with  a  certain  num- 
253  her  of  manuscripts — manuscripts  that  had  to  be 
published  by  Flanders  Hall. 

“Q.  Now,  can  you  tell  us  what  the  manuscripts  were 
that  Air.  Viereck  at  that  time  told  you  he  would  furnish 
to  Flanders  Hall  ?  A.  First,  right  off  the  bat,  he  did  not 
mention  any  specifically,  but  later  on  he  mentioned  ‘Lord 
Lothian  against  Lord  Lothian ’  and  ‘It  Happened  Again." 

“Q.  "What  else?  A.  A  little  while  later,  he  had  two 
more  named  ‘Democracy  on  the  Nile,’  and  ‘Inhumanity 
Unlimited." 

#  *  *  #  * 

257  “Air.  Alaloney:  Alay  I,  with  the  Court’s  per¬ 
mission,  read  this  to  the  jury,  sir?  It  is  very 

short. 

“  ‘August  3rd,  1940. 

“  ‘Flanders  Hall  Publishers, 

“  ‘1800  Front  Street, 

“  ‘Scotch  Plains,  X.  J. 

“  ‘Attention  Air.  Sigfried  Ilauck. 

“  ‘Confirming  our  oral  agreement  of  August  2nd,  it  is 
hereby  mutually  agreed  and  understood: 

“  ‘I.  Your  Company,  Flanders  Hall,  Publishers,  being 
in  the  publishing  business  and  seeking  orders  for  the  pub- 
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lication  of  books,  pamphlets,  etc.,  warrant  that  they  can 
successfully  undertake  this  type  of  work. 

“  ‘2.  1  have  from  time  to  time  certain  works 
25S  which  1  would  like  to  see  published  and  distributed 
and  1  am  willing-  to  advance  the  necessary  expense 
for  this  purpose  under  proper  term  and  conditions. 

“  ‘3.  I  agree  to  furnish  you  with  manuscripts  for 
books  and  pamphlets  to  be  published  by  you  and  to  pay 
all  legitimate  expenses,  upon  which  we  shall  mutually 
agree  in  each  instance,  in  connection  with  their  publica¬ 
tion  and  distribution,  and  I  agree  to  hold  you  harmless 
from  any  claims  or  suits  that  may  arise  in  respect  to  the 
right  to  publish  and  distribute  such  books. 

“  ‘4.  You  agree  that  out  of  the  proceeds  of  the  sales 
of  any  such  books  to  the  trade  or  individuals,  after  de¬ 
ducting  your  overhead  at  a  figure  to  l>e  mutually  agreed 
upon  between  us,  you  will  return  the  money  I  have  ad¬ 
vanced  before  any  other  charge  is  paid. 

“  ‘You  also  agree  that  should  the  proceeds  derived 
from  the  sale  of  any  one  book  be  insufficient  to  reimburse 
me  for  the  money  advanced  for  the  publication  of  that 
book,  the  un repaid  amount  shall  be  charged  against  the 
next  publication,  and  so  forth.  In  other  words,  it  is  our 
intention  and  the  essence  of  this  agreement  that  all  monies 
advanced  by  me,  shall  be  returned  to  me  before  Flanders 
Hall  Publishers  can  make  any  profit  on  the  publication 
and  sale  of  the  books. 

“  ‘5.  In  view  of  my  interest  in  the  company  and  the 
obligations  which  1  am  taking  upon  myself,  you 
259  agree  to  make  no  disbursements,  large  or  small, 
without  my  written  consent;  to  furnish  me  weekly 
with  a  statement  of  expenses;  to  give  me  or  my  deputies 
access  to  the  books  of  the  company  whenever  requested 
and  to  incur  no  liabilities  on  behalf  of  the  company  with- 
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out  my  knowledge  and  consent.  Failure  to  abide  by  this 
clause  will  invalidate  any  obligation  on  my  part  toward 
the  company. 

“  *6.  In  view  of  the  aid  1  am  giving  vou  financially  and 
by  my  literary  advice  and  for  one  dollar,  receipt  of  which 
you  acknowledge  by  appending  your  signature  to  this 
letter,  the  Flanders  Hall,  Publishers,  give  me  the  option 
to  purchase  66-%  per  cent  of  their  outstanding  capital 
stock  at  a  price  not  to  exceed  $500. 

“  ‘This  option  is  to  continue  for  two  years  from  the 
date  of  this  agreement. 

“  ‘Trusting  that  the  relationship  thus  established  will 
be  mutually  profitable  as  well  as  stimulating,  I  am, 

“  ‘Sincerely  yours, 

“  ‘GEORGE  "s.  VIERECkV 

“Bearing  the  handwritten  signature: 

“  ‘Agreed: 

“  ‘Flanders  Hall 

“  ‘By  Sigfried  H.  Hauck,  president.' 

“By  Mr.  Maloney: 

“Q.  Now,  I  see  this  contract  is  dated  August 
260  3,  1940.  Has  the  option  to  purchase  two-thirds  of 

the  stock  been  exercised  by  the  defendant,  as  yet, 

Mr.  Hauck?  A.  No.” 

#  *  #  *  # 

Upon  cross  examination  Hauck  testified: 

437  “Q.  Now,  let  us  come  down,  Mr.  Hauck,  to  the 

438  period  just  before  you  entered  into  a  contract  with 
Mr.  Viereck  in  connection  with  Flanders  Hall,  be¬ 
fore  that  contract  was  made,  you  had  several  conversa¬ 
tions  with  Mr.  Viereck,  is  that  correct?  A.  Yes. 

“Q.  Can  you  tell  us  in  detail  the  conversations  you 
had  with  him?  A.  Well,  I  don’t  know  to  what  detail  I 
can  go. 
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“Q.  Well,  did  Mr.  Viereck  tell  you  that  he  had  some 
manuscripts  that  he  wanted  printed  and  published'?  A. 
He  did. 

“Q.  Did  Mr.  Viereck  tell  you  that  he  would  like  to 
build  up  a  publishing  business?  A.  Yes,  he  did. 

“Q.  Did  Mr.  Viereck  tell  you  that  lie  thought  that  he 
and  your  company  could  build  up  a  successful  commercial 
business,  publishing  business?  A.  He  did. 

“Q.  Did  he  tell  you  that  he  would  like  to  establish  a 
substantial  commercial  publishing  business  so  that  after 
the  war  or  at  some  future  date  he  might  step  into  it  and 
have  something  to  fall  back  on?  A.  He  did. 

“Q.  Can  you  amplify  this  in  any  manner?  I 
43D  am  trying  to  recall  it  to  you.  A.  He  repeatedly 
said  that  he  expected  his  publishing  house,  if  he 
started  a  new  one,  or  if  he  became  more  active  in  Flanders 
Hall,  that  it  had  a  good  chance  of  growing  into  a  promi¬ 
nent  publishing  house  in  the  future. 

“Q.  Now,  in  the  contract  or  in  the  agreement  which 
you  made  with  Mr.  Viereck,  and  which  is  in  evidence 
here,  under  that  contract  the  approval  of  Mr.  Viereck 
was  required  for  practically  every  operation  the  corpora¬ 
tion  undertook,  is  that  correct?  A.  That  is  about  it,  yes.” 

#  #  *  *  * 

Upon  ro-<lire(it  examination  the  witness  Hauck  testi¬ 
fied: 

452  “Bv  Mr.  Malone v: 

•  *> 

“Q.  Mr.  Morosini  asked  you  at  some  length 
about  these  rosy  promises  that  Mr.  Viereck  made  to  you 
in  his  statements  about  how  he  was  interested  in  build¬ 
ing  up  a  commercial  publishing  house.  You  believed  all 
that  stuff,  didn’t  you,  Mr.  Hauck?  A.  I  did. 

“Q.  And  you  really  were  interested  in  making  some 
profit  out  of  it,  weren’t  you?  A.  I  certainly  was. 
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“Q.  And  of  course  the  fact  is  that  the  company  itself 

never  did  make  any  profit,  did  it?  A.  Xo,  it  did  not. 

“Q.  It  was  a  losing  venture  right  from  the  very  start? 

A.  It  had  its  ups  and  downs. 

453  “Q.  But  it  was  a  losing  venture  right  from  the 

very  start,  wasn't  it?  A.  Yes,  it  was.’’ 
***** 

The  witness  Hauck  testified  that  Flanders  Hall 
421  received  from  appellant  the  sum  of  $22,500  and  that: 

440  “The  Witness:  You  want  each  date  and  each 
sum,  and  so  on  ? 

“Mr.  Morosini:  Yes.  There  are  not  verv  many  of 
them,  arc  there  ? 

“The  Witness:  All  right. 

“Bv  Mr.  Morosini: 

“Q.  Is  this  1940  or  1941  ?  A.  This  is  everything. 

“Q.  All  right.  A.  August  19,  1940,  $1,200. 

441  These  are  moneys  received.  September  3,  1940, 
$900.  September  9,  1940,  $100.  September  23,  1940, 

$500.  October  10,  1940,  $1,050.  October  14,  1940,  $1,000. 
October  29,  1940,  $1,000.  November  16,  1940,  $2,000.  No¬ 
vember  30,  1940,  $2,000.  December  14,  1940,  $2,000.  Janu¬ 
ary  2,  1941,  $1,500.  March  4,  1941,  $500.  March  11,  1941, 
$1,000.  March  19,  1941,  $2,000.  March  24,  1941,  $500. 
March  31,  1941,  $500.  I  think  this  is  either  May  or  I  think 
it  is  May  18th,  1941,  $2,000. 

“Q.  Didn't  you  just  give  us  that  item? 

“Mr.  Maloney:  There  are  two  separate  sums  of  $2,000 
there. 

“The  Witness:  It  is  March  18th,  1941,  is  $2,000,  and 
then  there  are  two  $500  in  between  and  then  another  $2,000. 
“Those  are  the  loans  under  the  contract,  and  be- 

442  sides  that  there  are  four  other  items,  this  money 
was  received  for  books  sold  to  Mr.  Viereck.  The 
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four  items,  I  do  not  have  the  exact  dates,  but  they  are  all 

in  1941,  $250,  $1,500,  $500,  and  $500.  That  total  is  $2,750. 

Is  that  what  you  want,  Mr.  Morosini? 

“Bv  Mr.  Morosini: 

* 

“Q.  Yes,  now,  did  Mr.  Viereek  tell  you  that  any  por¬ 
tion  of  those  moneys  came  from  the  $10,000  received 
from  Mr.  Wirsing  in  this  publishing  house  for  the  pub¬ 
lishing  and  distribution  of  ‘One  Hundred  Families’?  A. 
Well,  1  don’t  recall  whether  he  definitely  stated  so  or  not. 

“Q.  Well  do  you  know  whether  or  not  any  of  the 
moneys  which  you  have  shown  there  came  out  of  this 
$10,000?  A.  I  don’t  know  that,  no. 

“Q.  Well,  were  you  ever  told  that?  A.  I  don’t  re¬ 
member  being  told  that. 

“Q.  You  do  not?  A.  No. 

“Q.  All  right.  At  no  time  do  you  recall  having  been 
told  any  portion  of  that  money  that  you  received  there 

i 

came  from  that  source?  A.  I  don’t  recall  having  been 
told  that.” 

The  witness  Hauck  testified  on  direct  examination  that 

there  were  repayments  to  the  appellant,  the  testimony 

being  as  follows: 

394  “Bv  Mr.  Malone v: 

•  * 

“Q.  Mr.  Hauck,  did  Flanders  Hall  sell  any  more 

books  to  the  Germany  Library  of  Information,  so  far  as 

you  know?  A.  Y’es,  sir,  we  did  one  other  time. 

“Q.  Will  you  look  at  your  minute  book  and  see  if 

vou  can  refresh  vour  recollection  as  to  when  that  sale 
•*  * 

took  place,  and  how  many  books  there  were?  A.  It 
seems  at  the  beginning  of  February,  1941,  we  sold  6,000 
copies  of  ‘It  Happened  Again’  to  the  German  Library 
of  Information. 
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“Q.  And  how  much  did  the  company  receive 

395  for  the  G,000  copies?  A.  $2400. 

“Q.  What  was  done  with  the  $2400.  Do  your 

books  show?  A.  Well,  it  seems  we  paid  Mr.  Viereck  back 

$1,000  out  of  that  money. 

*  • 

“Q.  How  much  did  you  pay  Mr.  Viereck  out  of  the 

first  sale  to  the  German  Library  of  Information?  How 

* 

much  did  you  give  them  out  of  the  proceeds  of  that  sale? 

“Mr.  Morosini:  If  the  Court  please,  I  do  not  think 
this  is  accurate  testimony.  If  my  own  recollection  serves 
me  correctly,  I  believe  the  witness  testified  that  they  sold 
certain  books  and  received  certain  moneys,  that  the  cor¬ 
poration  made  certain  payments  back  to  Mr.  Viereck  on 
account  of  an  indebtedness.  1  don’t  think  that  it  appears 
that  any  portion  of  the  moneys  received  from  these  sales 
were  returned,  as  the  question  implies. 

“Mr.  Maloney:  I  will  withdraw  the  question  and  ask 
him  another. 

“By  Mr.  Malonev: 

“Q.  Tell  us  just  how  the  first  sale  to  the  German 
Library  to  Information  was  handled,  and  how  the  pay¬ 
ment  was  handled?  1  mean,  did  the  money  come  from 
the  German  Library  of  Information  to  the  corporation, 
or  did  the  money  go  to  somebody  else  first?  A.  Mr. 
Viereck  agreed  to  act  as  an  agent  for  that  sale.  He  col¬ 
lected  for  us. 

396  “Q.  Mr.  Viereck  collected  from  the  German 

Library  of  Information?  A.  Yes. 

* 

“Q.  And  how  much  of  the  proceeds  of  the  sale  did 
Mr.  Viereck  retain  and  how  much  did  he  turn  over  to  the 
company?  A.  Well,  we  received  the  payment,  as  we 
owed  him  money  we  turned  it  back  to  him  as  a  payment 
on  account. 
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“Q.  In  other  words,  the  company  got  none  of  the  pro¬ 
ceeds  of  that  sale,  that  first  sale,  and  Mr.  Viereck  kept 
the  entire  $5500? 

“Mr.  Morosini:  Just  a  moment,  if  your  Honor  please. 
I  object  to  that  as  highly  improper. 

“The  Court:  Sustained. 

“By  Mr.  Maloney: 

“Q.  Who  collected  the  money  from  the  German 
Library  of  Information ?  A.  Mr.  Viereck. 

“Q.  How  much  did  he  collect?  A.  $3500,  I  believe. 

“Q.  Did  Mr.  Viereck  ever  turn  over  to  you  any  part 
of  that  $3500  ?  A.  As  I  recall,  he  did.  That  is  the  an¬ 
swer  to  that  question. 

397  “Q.  When  did  you  give  him  $3500?  A.  I  think 

immediately  after  that  I  turned  it  back  to  him. 

“Q.  How  was  the  payment  made  from  the  German 
Library  of  Information  to  Mr.  Viereck?  In  cash  or  by 
check  ?  A.  As  1  recall  it  was  cash. 

“Q.  And  did  Mr.  Viereck  hand  you  $3500  cash?  A. 
As  far  as  I  remember. 

“Q.  And  then  you  handed  it  right  back  to  him,  is 
that  right? 

“Mr.  Morosini:  T  object  to  that. 

“The  Court:  Objection  sustained.  Call  for  the  trans¬ 
action. 

“Bv  Mr.  Maloncv: 

“Q.  How  about  the  second  sale  of  books  bv  the  com- 
pany  to  the  German  Library  of  Information?  Who  was 
your  agent  on  that  sale  ?  A.  Mr.  Viereck. 

“Q.  Mr.  Viereck  again  acted  as  agent.  And  who  col¬ 
lected  the  money  from  the  German  Library  of  Informa¬ 
tion?  A.  He  collected  for  us. 

“Q.  And  how  much  was  involved  in  that  sale?  A. 
$2400. 
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“Q.  And  how  much  of  the  proceeds  of  that  sale  ulti¬ 
mately  reached  the  company?  A.  Well,  as  I  re- 
398  call,  we  received  the  whole  $2400. 

“Q.  Who  gave  you  the  $2400?  A.  I  think  Mr. 
Viereck  did. 

“Q.  And  did  you  give  Mr.  Viereck  back  any  part  of 
the  $2400?  A.  I  think  I  gave  him  back  $1,000  on  account 
of  liis  loans.” 

#  •  •  *  * 

The  witness  Hauck  testified  on  direct  examination 
and  identified  books  published  by  Flanders  Hall  at 
the  request  or  direction  of  the  appellant  as  includ¬ 
ing  “The  Slave  Business”,  “Hapless  Boers”, 
“Democracy  on  the  Xile”,  “Double  Cross  in  Pale¬ 
stine",  “Cease  Firing”,  “Turkey  Reborn”,  “The 
One  Hundred  Families”  and  several  others.  The 
following  took  place : 

“Mr.  Maloney:  T  offer  them  in  evidence. 

“Mr.  Morosini:  If  the  Court  please,  I  object  to 
their  admission  on  the  ground  they  are  immaterial  to  the 
indictment  here,  and  particularly  1  want  to  call  attention 
to  the  one  hook,  ‘The  One  Hundred  Families  that  rule  The 
Empire’.  T  would  like  to  have  it  noted  for  the  record, 
and  also  vour  Honor  and  the  jury,  that  defendant  regis¬ 
tered  in  connection  with  the  publication  of  this  book.  He 
was  registered  as  the  agent  of  one  Wirsing,  and  a  pub¬ 
lishing  house  abroad.  That  registration  statement  is  on 
file  with  the  State  Department,  and  is  a  part  of  the  Gov¬ 
ernment’s  Exhibit. 

“I  would  also  like  to  have  it  pointed  out  that  no  viola¬ 
tion  of  that  registration  statement  or  of  that  registra¬ 
tion  is  charged  in  the  indictment.  I  therefore  specifically 
object  to  the  admission  of  that  particular  book  on  those 
grounds. 
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“The  Court:  The  objection  is  overruled. 

“Mr.  Morosini:  May  I  have  an  exception? 

“The  Court:  You  may  have  an  exception. 

(The  books  referred  to,  marked  as  Government’s  Ex¬ 
hibits  2S  to  34,  both  inclusive,  were  received  in  evi¬ 
dence.) 

345  “Mr.  Maloney:  May  I  just  pass  these  among 
the  jurors,  briefly ! 

“Mr.  Morosini:  Have  they  been  marked,  Mr.  Maloney? 

“Mr.  Malonev:  Yes. 

“So  they  may  obtain  a  general  idea  of  the  type  of 
book  put  out,  but  not  to  read  through  each  one. 

“The  Court:  Yes,  1  will  ask  the  jury  not  to  take  the 
time  to  read  them  now,  but  just  get  the  general  idea. 

“Mr.  Morosini:  If  your  Honor  please,  I  would  like 
at  this  time  to  move  to  strike  from  the  evidence  the  book 
entitled  ‘The  One  Hundred  Families  That  Ruled  Great 
Britain’  on  the  grounds  hereinbefore  stated,  and  on  the 
ground  that  there  is  nothing  in  this  indictment  which  in¬ 
volves  that  book;  that  that  book,  was  as  may  be  seen  from 
the  evidence  before  this  Court,  the  Government's  first 
exhibit  was  published  pursuant  to  an  agreement  made 
■with  a  foreign  principal,  which  agreement  was  the  subject 
matter  of  a  registration  statement  with  the  State  Depart¬ 
ment,  and  which  registration  statement  is  not  involved 

in  anv  wav  in  this  indictment. 

»  * 

“The  only  purpose,  the  only  purpose  that  we  can  see 
for  the  introduction  of  this  book  is  only  one,  and  that 
is  for  the  purpose  of  creating  a  prejudice.  I  therefore 
ask  vour  Honor  at  this  time  to  strike  the  Exhibit. 

“The  Court:  Motion  is  overruled. 

“Mr.  Morosini :  May  I  have  an  exception,  please? 

“The  Court:  Yes. 

•  *  *  *  * 
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The  witness  Hauck  testified  that  Prescott  Dennett 
346-  was  employed  by  Flanders  Hall,  Inc.,  with  the  ap- 

358  proval  of  the  appellant  in  an  effort  to  secure  pub¬ 
licity  for  the  books  published  and  being  published 

by  said  company  and  in  an  effort  to  secure  manuscripts 
of  books  from  various  people,  including  Congressmen, 
for  publication.  The  following  then  took  place  while  the 
witness  was  under  direct  examination: 

359  “Q.  Now,  can  you  tell  us  what  the  report  was 
that  you  received  from  Mr.  Dennett,  concerning  the 

publicity  of  this  book,  ‘The  One  Hundred  Families’? 

“Mr.  Morosini:  Now,  if  the  Court  please,  1  object 
again  to  anv  further  reference  to  the  book  described  here 
as  ‘The  One  Hundred  Families’.  This  book  was  pub¬ 
lished  and  the  work  connected  with  it  was  done  in  this 
country,  and  as  far  as  this  defendant  is  concerned  as  an 
agent  for  a  foreign  principal  for  which  he  registered. 
Now,  this  l>ook  has  been  placed  in  evidence  together  with 
other  books,  which  books  we  have  stated  on  behalf  of 
this  defendant  were  published  from  his  own  personal 
funds.  In  other  words,  there  is  no  agency,  so  far  as 
this  defendant  is  concerned,  with  these  other  books.  The 
‘One  Hundred  Families’  book  is  not  involved  in 

360  this  indictment.  The  only  possible  purpose  of 
bringing  in  this  testimony  in  connection  with  it  is 

to  prejudice  this  defendant. 

“I  renew  my  objection  to  any  further  testimony  in  con¬ 
nection  with  it.  1  also  move  again  that  it  be  stricken  from 
the  evidence  and  that  the  jury  be  instructed  to  disregard 
anv  and  all  references  to  it. 

“The  Court:  The  objection  and  the  motion  are  over¬ 
ruled. 

“Mr.  Morosini:  May  I  have  an  exception? 

“The  Court:  Yes.  And,  incident  to  that,  let  me  in¬ 
dicate  that  you  have  based  your  objection  upon  facts  that 
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have  not  been  brought  to  the  attention  of  the  Court  in  any 
manner. 

“Mr.  Morosini:  I  beg  your  pardon,  your  Honor,  the 
registration  statements  are  in  evidence.  They  were  placed 
in  evidence  by  the  Government.  I  object  to  their  going 
into  evidence  in  the  form  in  which  thev  did  because  it  was 

i  .  #  * 

difficult  to  bring  out  the  things  there.  Now,  in  that  Ex¬ 
hibit  is  a  registration  statement  tiled  by  this  defendant, 
which  statement  shows  and  specifically  says  that  he  is 
representing  one  Dr.  Wirsing  in  a  publishing  firm  in  Ger¬ 
many;  that  he  is  representing  these  people  for  the  pur¬ 
pose  of  publishing  and  putting  in  new — or  distributing  a 
book  known  as  ‘The  One  Hundred  Families  that 
361  Rule  the  Empire’,  written  by,  I  believe,  Dr.  Wirsing. 

“He  gives  translations,  English  translations  of 
his  contracts;  he  states  the  amount  of  monev  he  has  re- 
ceived  for  this  purpose.  A  full  disclosure  in  connection 
with  this  publication  of  this  book  is  made  in  that  state¬ 
ment  which  is  in  evidence  here. 

“Now,  in  the  indictment,  there  is  not  a  single,  solitary 
mention  of  this  book  or  of  this  registration  statement, 
which  is  far  more  important.  This  particular  statement 
is  not  involved  in  any  portion  of  this  indictment.  Now,  I 
think  the  facts  on  which  my  motion  is  based,  if  the  Court 
please,  are  properly  before  this  Court. 

“The  Court:  The  objection  is  overruled. 

“Mr.  Morosini:  May  I  have  an  exception? 

i 

“The  Court:  You  may  have  an  exception. 

“Bv  Mr.  Malonev: 

* 

“Q.  Did  Dennett  make  a  report  to  you  at  some  sub¬ 
sequent  time  about  his  publicity  efforts  in  connection  with 
the  ‘One  Hundred  Families’?  And  if  he  did,  will  you  tell 
us  what  his  report  was?  A.  Well,  he  made  several  re¬ 
ports. 
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“Q.  Tell  us  about  the  one  that  is  particularly  re¬ 
ferred  to  in  the  minutes  of  the  corporation  meeting.  A. 
Should  I  read  it  or  paraphrase  it,  or  what? 

“Q.  You  may  read  it  first  to  refresh  your 
362  memory,  and  then  tell  us  about  it,  if  you  please.  A. 

Not  read  it  aloud,  vou  mean? 

7  V 

“The  Court:  No,  just  read  it  to  yourself. 

“By  Mr.  Maloney: 

“Q.  Just  read  it  to  yourself  and  then  give  us  your 
memory  on  it. 

“(The  witness  reads  from  a  document.) 

“A.  Well,  Mr.  Dennett  reported,  or  it  somehow  came 
to  my  attention  that  the  book  ‘The  One  Hundred  Families 
that  Rule  the  Empire’  was  mentioned  in  a  radio  speech 
bv  Congressman  Sweenev,  of  Ohio.  It  seems  it  was 
through  Dennett’s  work  that  this  occurred. 

“Q.  Who  told  you  that  Dennett  had  gotten  Congress¬ 
man  Sweeney  of  Ohio  to  plug  the  ‘One  Hundred  Families 
that  Rule  the  Empire’  in  a  national  hook-up?  Who  told 
you  that?  A.  I  don’t  recall  anyone  told  me.  I  may  have 
received  it  in  a  letter  from  him — I  am  not  sure  about  that. 

“Q.  Did  you  make  an  entry  to  that  effect  in  the  min¬ 
ute  book  of  your  corporation?  A.  I  made  an  entry  here 
to  the  effect  that  that  had  occurred,  that  speech  had  been 
made  and  the  hook  had  been  mentioned.’’ 


XVIII. 

Appellant  and  Speeches  etc.  of  Senators  and  Congressmen 
Including  Reprints  Which  Were  Mailed  Out. 

241  Government  witness  Sigfried  Hauck  testified  that 
while  working  for  appellant  he  saw  in  the  apartment 
of  appellant  certain  manuscripts,  including  addresses 
243  by  Senator  Lundeen  on  the  floor  of  the  Senate  en- 
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titled  “Lord  Lothian  versus  Lord  Lothian”  and  “Six 
244  Men  and  War.”  The  following  proceedings  were 
had: 

246  “Q.  Did  you  observe  from  that  reproduction  of 

the  Congressional  Record  whether  that  speech  had 
been  inserted  under  the  remarks  of  Senator  Lundeen  or 
under  whose  remarks?  A.  I  think  it  was  Senator  Lundeen. 

I 

“Mr.  Malonev:  Mav  I  have  this  marked  for  identifica- 

.  i 

tion,  please? 

(Document  is  marked  Government’s  Exhibit  3  for  Identi¬ 
fication.) 

Bv  Mr.  Malonev: 

•  •> 

“Q.  I  show  you  Government’s  Exhibit  3  for  Identifica¬ 
tion,  and  ask  you  if  that  is  the  pamphlet  entitled  ‘Six  Men 

i  ^  * 

and  'War’  which  you  saw? 

(Document  is  handed  to  the  witness.) 

“A.  That  is  it. 

“Mr.  Maloney:  I  offer  in  evidence  Exhibit  3  for  Identi¬ 
fication. 

“Mr.  Morosini:  I  merely  object  to  it  on  the  ground  that 
it  has  no  relevancy  to  this  defendant,  and  furthermore  to 
the  fact  that  it  contains  any  number  of  pen  and  ink  and 
pencil  notations. 

“Mr.  Maloney :  We  are  not  offering  the  notation.  Those 
were  on  in  another  trial,  so  we  will  eliminate  those. 

246  “Mr.  Morosini :  I  still  renew  my  objection  on  the 

247  ground  that  it  has  no  relevancy  so  far  as  this  de¬ 
fendant  is  concerned. 

“The  Court:  Overruled.  The  jury  is  advised 
that  any  notations  in  pencil  or  pen  upon  the  printed  matter 
is  not  a  part  of  the  exhibit. 

(Government’s  Exhibit  3  was  marked  in  evidence.) 

“Mr.  Maloney:  May  I  just  indicate  to  the  jury  the  title 
of  this  exhibit,  sir? 
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“The  Court:  Yes. 

“Mr.  Maloney:  Ladies  and  gentlemen,  this  pamphlet  is 
entitled  ‘Sis  Men  and  War/  speech  of  Hon.  Ernest  Lun- 
deen  of  Minnesota  in  the  United  States  Senate,  July  11, 
1940.  The  first  part  of  the  remarks  start  ‘Speech  of  Hon. 
Ernest  Lundeen. 

‘Mr.  Lundeen:  ‘This  is  my  war’  proudly  proclaimed 
Izvotskv,  Russian  Ambassador  to  Paris  in  1941.  ‘This  is 
my  war’  might  well  be  the  boast  of  President  Franklin  D. 
Roosevelt,  when  he  surveys  the  catastrophe  that  is  engulfing 
civilization  in  Europe  today.’ 

By  Mr.  Maloney: 

“Q.  Did  you  have  any  conversation  with  the  defendant 
Viereck  in  which  these  two  speeches  which  you  have  identi¬ 
fied  were  mentioned?  A.  Well,  when  he  gave  me 
248  the  manuscript  to  work  on,  he  told  me  just  what  he 
wanted,  that  he  wanted  it  in  better  English,  and  I 
had  done  that  work  before. 

“Q.  Did  he  mention  to  you  who  he  was  writing  the 
speeches  for? 

“Mr.  Morosini:  Now,  if  the  Court  please,  I  object  to 
the  form  of  the  question.  It  assumes  something  which  is 
not  in  evidence. 

“The  Court :  Yes,  I  think  you  should  reframe  that  ques¬ 
tion. 

By  Mr.  Maloney: 

“Q.  Did  Viereck  tell  you  that  he  was  writing  the  speech¬ 
es  for  anybody  else?  A.  Well,  I  don’t  know  if  he 
248  told  me  or  not.  I  didn ’t  think  he  was  going  to  make 
them  himself. 

“Q.  You  did  not  think  he  was  going  to  make  them  him¬ 
self.  What  else  did  he  tell  you  or  give  you  to  understand 
about  these  speeches?  A.  I  don’t  recall  anything  else.  It 
was  a  job  to  do  and  I  did  it. 
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“Q.  Did  he  make  any  mention  of  Senator  Lundeen? 
A.  I  don’t  recall,  no. 

“Q.  Let  me  direct  your  attention  to  this, — did  Viereck 
ever  mention  to  you  the  fact  that  he  had  written  speeches 
for  Senator  Lundeen  ? 

“Mr.  Morosini:  I  object  to  these  questions.  I 
249  don't  mind  testimony  coming  from  the  witness,  but 
I  don’t  believe  that  Mr.  Maloney  should  testify. 
“The  Court:  I  think  it  is  leading. 

Bv  Mr.  Malonev: 

m  • 

“Q.  "Will  you  tell  us  everything  else  that  this  defendant 
told  you  about  these  speeches  that  you  worked  on  for  him? 
A.  I  really  don’t  recall  anything. 

“Q.  Having  exhausted  your  independent  recollection  on 
it,  I  want  to  ask  you  this  question,  and  direct  your  attention 
to  this  particular  subject  matter. 

“Did  Viereck  at  anv  time  make  anv  mention  to  vou 

•  •  V 

of  the  fact  that  either  or  both  of  these  speeches  had  been 

written  bv  him  for  Senator  Lundeen  ? 

•» 

“Mr.  Morosini:  Now,  if  the  Court  please — 

Bv  Mr.  Malonev: 

•  • 

“Q.  (Interrupting)  Do  you  remember  that? 

“Mr.  Morosini:  Just  a  minute.  I  object  to  this  line  of 
questioning,  and  I  ask  Mr.  Maloney  to  be  instructed  to 
refrain  from  framing  his  questions  in  this  form.  I  don’t 
like  to  object  every  time  a  question  is  asked.  It  is  a  leading 
question.  It  assumes  things  not  in  evidence. 

“The  Court:  Does  that  refresh  your  recollection  or 
not? 

249  “The  Witness:  No,  I  reallv  cannot  sav  that  he 
did  mention  Senator  Lundeen. 

230  By  M  r.  Maloney : 

“Q.  I  show  you  a  paper-backed  book  entitled  “Lord 
Lothian  against  Lord  Lothian,” — is  that  one  of  the  books 
published  by  Flanders  Hall?  A.  Yes,  sir, 
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“Q.  Where  did  you  get  the  manuscript  upon  which  this 
book  is  based,  ‘Lord  Lothian  against  Lord  Lothian?’  A. 
From  Mr.  Viereek. 

“Mr.  Maloney:  I  offer  in  evidence  this  copy  of  Lord 
Lothian  against  Lord  Lothian,  published  by  Flanders  Hall. 

“Mr.  Morosini:  I  object  to  its  introduction  in  evidence 
on  the  ground  that  it  has  no  bearing  on  this  indictment. 

“The  Court:  Objection  overruled;  it  may  be  received.” 

Government  witness  Spielman  testified  that  she 
762  had  been  an  employee  of  the  late  Senator  Lundeen 
and  that  she  had  seen  the  appellant  in  the  Senator's 
office  and  in  consultation  with  him  on  at  least  a  half  dozen 
occasions.  In  answer  to  the  prosecuting  attorney’s  ques¬ 
tion  as  to  whether  she  knew  whether  appellant  had  worked 
on  any  speeches  for  Senator  Lundeen  she  testified: 
762  “The  Witness:  Yes,  I  do  know  that  Mr.  Viereek 
worked  with  the  Senator  on  speeches. 

Bv  Mr.  Malonev: 

•>  •> 

“Q.  Can  you  name  those  speeches ?  A.  Yes,  I  can  name 
three  of  them.  Lord  Lothian  against  Lord  Lothian,  Six 
men  and  War,  and  a  speech  entitled  ‘Contributions  of  Ger- 
man-Amerieans  to  the  United  States.' 

“Q.  Do  you  recall  any  other  speech  which  Mr.  Viereek 
worked  on  in  any  way  with  Senator  Lundeen?  A.  Yes, 
I  do. 

“Q.  Will  you  state  that,  please.  A.  Mr.  Viereek  gave 
information — 

“Q.  (Interrupting)  No.  Did  the  speech  have  a 
764  name?  A.  Yes. 

“Q.  What  was  the  name  of  it?  A.  German- 
American  Trade  Relations. 

“Q.  Now,  Mrs.  Spielman,  directing  your  attention  to  the 
first  speech  which  you  mentioned,  Lord  Lothian  Against 
Lord  Lothian,  what  did  you  see  or  hear  between  the  late 
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,  Senator  Lundeen  and  the  defendant  Yiereek  regarding 
that  speech?  Just  give  us  the  conversation  or  things  you 
I  observed  when  the  defendant  Yiereek  was  there? 

“Mr.  Morosini:  May  we  have  a  time,  please,  fixed  for 
this,  if  the  Court  please? 

,  “Mr.  Hickey:  I  will  be  glad  to  do  that. 

“By  Mr.  Hickey: 

“  Q.  Will  you  place  the  date  of  that  Lord  Lothian  against 
Lord  Lothian  speech?  A.  Yes,  sir;  June,  1940. 

“Q.  Now,  will  you  answer  the  last  question?  A.  Yes, 
your  Honor.  The  Senator  informed  me  that  he  was  to  get 
some  material  from  Viereck  that — 

I  “Mr.  Morosini:  (Interrupting)  I  object,  if  the  Court 
please,  to  any  conversation  at  which  this  defendant  was 
not  present. 

,  “The  Court:  You  cannot  give  any  conversations  not  in 

the  presence  of  the  defendant. 

“Bv  Mr.  Hickev: 

*  * 

765  “Q.  Did  you  ever  see  the  defendant  Yiereek  and 
Lundeen  going  over  the  Lord  Lothian  against  Lord 

Lothian  speech  in  the  Record  or  otherwise?  A.  I  did, 
your  Honor,  in  the  Record. 

“Q.  Will  you  tell  us  the  conversation?  A.  Yes,  sir. 
“Q.  What  was  it  and  who  said  it?  A.  Senator  Lundeen 
and  Mr.  Viereck  were  looking  over  the  Record  in  what  is 

known  as  the  Secretary’s  Office  of  No.  107. 

***** 

766  “  Q.  Now,  going  back  to  the  conversation  you  were 
about  to  relate,  between  Senator  Lundeen  and  the 

766  defendant  Viereck,  in  connection  with  the  Lord  Loth¬ 
ian  speech,  what  room  did  that  take  place  in?  A. 
In  the  secretary’s  office  of  107. 

“Q.  What  was  said  and  by  whom?  A.  Senator  Lun¬ 
deen  and  Mr.  Viereck  were  seated  at  the  table  reviewing 
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the  speech,  Lord  Lothian  against  Lord  Lothian,  that  had 
been  entered  into  the  record,  and  Senator  Lundeen  said  to 
Mr.  Vie  reck,  ‘Well,  there  can  be  no  objection  to  that,  be¬ 
cause  it  is  actual  quotations  from  Lord  Lothian.’ 

“Q.  Was  anything  further  said  at  that  time?  A.  A 
few  minutes  later,  yes,  sir. 

“Q.  Before  we  get  to  that,  I  hand  you  Government’s 
Exhibit  2,  which  is  a  Congressional  Record  entry  of  the 
speech,  ‘Lord  Lothian  against  Lord  Lothian,’  under 
7G7  the  Extension  of  Remarks  of  the  lion.  Ernest  Lun¬ 
deen  of  Minnesota,  introduced  in  the  Senate  of  the 
United  States  on  Wednesday,  June  19,  1940,  and  I  ask 
you  if  that  to  your  knowledge  was  the  speech  which  you 
observed  Mr.  Viereek  and  Senator  Lundeen  going  over  at 
the  time  this  conversation  ensued?  A.  Yes,  sir;  it  is. 

“Q.  Now,  what  conversation,  if  any,  occurred  a  few 
minutes  later  ?  A.  As  Mr.  Yiereck  and  Senator  Lundeen 
were  leaving  the  office  that  evening,  the  Senator  said  to 
Mr.  Viereek,  ‘There  is  one  thing,  one  mistake  we  made  in 
that  speech,  and  that  is  that  we  left  out  headings. ’ 

“Q.  Was  he  indicating  the  particular  speech  at  the 
time?  A.  Yes,  sir. 

“Q.  What  speech?  A.  The  one  that  they  had  just  re¬ 
viewed  and  looked  over  and  which  they  had  left  on  the 
secretarv’s  table  in  the  secretary’s  office. 

“Q.  Did  Mr.  Yiereck  say  anything  in  response  to  Mr. 
Lundeen ’s  observation  that  they  left  out  headings,  and 
should  have  put  them  in?  A.  Not  that  I  recall  at  that 
time 

“Q.  Now,  Mrs.  Spielman,  I  now  direct  your  atten- 

767  tion  to  the  second  speech  which  you  mentioned,  called 

768  ‘Six  Men  and  War’ — was  it?  A.  Yes,  sir. 

“Q.  And  I  ask  you  the  period  of  time  in  which 

anv  conversations  or  activities  in  connection  with  that 
* 

speech  occurred?  A.  That  was  in  July,  1940. 
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“Q.  July,  1940?  A.  Yes,  sir. 

*:‘Q.  Do  you  know  when  it  was  introduced  into  the 
Record?  A.  I  think  it  was  July  11th.  I  am  not  quite 
certain  about  the  date. 

YQ.  Of  1940?  A.  Some  time  in  July. 

“Q.  Prior  to  the  introduction  of  that  speech  into  the 
record,  do  you  recall  any  conversations  over  the  telephone 
between  Mr.  Yiereck,  Senator  Lundeen  and  any  other 
party?  A.  Yes,  sir. 

“Q.  Will  you  tell  us  who  placed  the  call  that  you  are 
referring  to?  A.  I  placed  the  call  at  the  Senator’s  request. 

‘fQ.  Whom  did  you  call?  A.  I  called  for  Mr.  Hill  in 
Congressman  Fish’s  office. 

i  “Q.  Do  you  know  Mr.  Hill's  voice?  A.  Yes,  I  do. 
769,  “Q.  Did  Mr.  Hill  answer  the  phone? 

“Mr.  Morosini:  Just  a  moment,  if  the  Court 
please.  I  don’t  think  the  identity  of  the  person  at  the  other 
end  of  the  phone  has  been  established? 

“The  Court:  That  is  the  subject  of  the  present  inquiry. 

“Answer  the  question. 

“The  Witness:  May  I  have  the  question? 

Bv  Mr.  Hickev: 

%  • 

“Q.  So  that  there  won’t  be  any  confusion,  did  you  pick 
up  the  telephone?  A.  Yes. 

“Q.  And  you  asked  for  Congressman  Fish’s  of- 
769  lice?  A.  Yes,  sir. 

“Q.  What  was  the  answer?  A.  One  of  the  girls 
in  the  office  answered,  and  I  asked  for  Mr.  Hill  and  she 
transferred  me  to  Mr.  Hill. 

“Q.  And  Mr.  Hill  answered  the  phone?  A.  Yes. 

“Q.  And  you  knew  Mr.  Hill’s  voice?  A.  Yes,  because 
he  had  talked  to  me  before. 

“Q.  What  did  you  do  then?  A.  At  that  time  I  gave 
the  telephone,  of  course,  to  Mr.  Lundeen. 
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770  “Q.  He  asked  you  to  place  the  call?  A.  He  asked 
me  to  place  the  call. 

“Q.  Did  you  hear  the  conversation?  A.  Yes,  I  did. 
“Q.  As  far  as  the  Senator  was  concerned?  A.  Yes. 
“Q.  What  did  he  say?  A.  They  were  talking  about  a 
future  mailing  that  was  going  to  be  made  of  the  speech — 
“Mr.  Morosini:  (Interrupting)  Just  a  moment.  May 
we  have  this  confined  to  what  she  heard  the  Senator 
say? 

771  By  Mr.  Hickey: 

“Q.  You  don’t  have  to  tell  us  the  exact  conversa¬ 
tion.  Give  us  the  substance  of  it. 

“Mr.  Morosini:  Do  I  understand  this  is  a  telephone 
conversation  between  you  and  Senator  Lundeen  and  some¬ 
body  on  the  other  end  of  the  phone? 

“The  Witness:  Yes,  sir. 

By  Mr.  Hickey: 

“Q.  Mr.  Viereck  was  present  at  the  time?  A.  Yes,  he 
was  present. 

“Q.  Tell  us  in  substance  what  Senator  Lundeen  said? 
A.  Senator  Lundeen  mentioned  that  he  was  going  to 

771  make  a  speech  concerning  the  activities  of  six  im¬ 
portant  men  involving  the  United  States  in  war,  and 

that  he  wanted  to  talk  about  it,  and  he  did  talk  in  that  in¬ 
stance  about  the  mailing  of  it. 

“Q.  What  happened  next?  A.  Then  the  Senator  gave 
the  telephone  over  to  Air.  Viereck,  and  at  that  time  Air. 
Viereck  picked  up  the  phone — 

“Q.  You  were  there  at  the  time?  A.  Yes,  sir,  I  was. 
“Q.  Did  you  hear  what  Air.  A7iereck  said?  A.  I  was 
leaving  the  room  just  about  that  time  that — at  the  Senator’s 
direction. 

772  “Q.  Did  you  hear  him  say  anything?  A.  The 
conversation  I  knew  pertained  to  the  same  thing,  be¬ 
cause  it  was  a  general  conversation — 
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“Mr.  Morosini:  Just  a  moment,  if  the  Court  please. 

Bv  Mr.  Hickev: 

m  m 

“Q.  Just  what  you  heard.  If  you  heard  anything  con- 
eorning  the  speech  in  any  way,  just  tell  us  that.  A.  He 
mentioned  directly  the  same  six  men  who  were  trying  to 
involve  the  United  States  in  war,  and  that  this  speech 
would  be  delivered  verv  soon. 

“Q.  Did  he  say  anything  about  the  speech  being  mailed 
out?  A.  Yes,  he  did. 

“Q.  You  say  you  were  leaving  the  room  at  that  point? 
A.  Yres. 

“Q.  Wliat  did  you  do  then?  A.  I  went  over  into  the 
mail  office  and  I  was  to  order  lunch  for  the  men,  or  dinner, 
or  whatever  you  want  to  call  it. 

“Q.  What  time  in  the  night  did  this  telephone  call 
occur?  A.  That  occurred,  I  think,  between  live  and  six 
o'clock,  approximately. 

“Q.  And  previous  to  that,  had  Mr.  Viereck  come  into 

i  the  office?  A.  Yes,  he  had  come  into  the  office. 

773  “Q.  About  what  time?  A.  I  don't  recall.  It  was 

about  one  or  two  o’clock  in  the  afternoon.  He  had 
been  expected  that  morning. 

Let  me  ask  you  this.  Did  you  receive  any  telephone 
calls  from  George  Hill  prior  to  Mr.  Viereck 's  arrival  at  the 
office  ?  A.  I  did. 

“Mr.  Morosini:  Now,  if  the  Court  please,  I  must  object 
to  any  testimony  relative  to  telephone  calls  between  George 
Hill  and  this  witness,  unless  the  defendant  was  present. 

“The  Court:  Objection  sustained. 

“Mr.  Hickey:  I  will  withdraw  the  question. 

By  Mr.  Hickey: 

“().  Tell  us  just  what  you  did  after  you  left  the  room? 
You  went  over  to  107  again?  A.  Yes,  I  went  to  Room  107 
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and  picked  up  the  telephone  in  order  to  order  supper  for 
them. 

“Q.  Did  you  subsequently  bring  the  dinner  in?  A.  Yes. 
“Q.  For  whom?  A.  For  the  Senator  and  Mr.  Viereck. 
“Q.  Do  you  recall  any  conversations  occurring  at  that 
point  ?  A.  Yes,  sir,  I  did,  because  we  returned  back  to 
107. 

774  “Q.  And  you  were  setting  up  the  dishes  for  the 

dinner  ?  A.  That  is  right. 

“Q.  What  conversations  did  you  overhear,  and  by 
whom?  A.  Mr.  Viereck  was  conferring  with  Senator 
Lundeen  about  this  speech,  ‘Six  Men  and  War,’  and  he  men¬ 
tioned  the  whole  topic,  and  while  I  was  setting  up  the  table 
for  them,  putting  the  dishes  before  them — and  the  manu¬ 
script  was  before  them,  by  the  way — 

“Q.  Pardon  me.  A.  The  manuscript  was  before  them 
while  I  was  setting  up  the  table. 

“Q.  The  manuscript  of  ‘Six  Men  and  War’?  A.  Yes. 
“Q.  What  did  you  hear  that  was  said?  A.  Mr. 

774  Viereck  turned  to  the  Senator — they  were  sitting  on 
one  side  of  the  table — and  he  said,  ‘I  have  tried  to 

phrase  it  in  the  best  way  I  could  in  the  manner  in  which 
you  speak,’  and  it  struck  me  at  the  time,  because  the  Sena¬ 
tor  always  warned  me  about  trying  to — 

‘ ‘ Mr.  Morosini :  I  object  to  that. 

“Mr.  Hickey :  Never  mind  that. 

“Mr.  Morosini:  Could  we  have  a  time  fixed  for 
that  ? 

775  “Mr.  Hickey:  It  has  been  fixed,  Mr.  Morosini,  in 
July,  1940. 

“Mr.  Morosini :  This  is  still  July? 

“Mr.  Hickey:  Yes. 

“Q.  And  after  Mr.  Viereck  told  Senator  Lundeen,  ‘I 
have  tried  to  phrase  this  the  way  you  would  say  it,’  did 
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Mr.  Viereck  say  anything  that  you  overheard?  A.  They 
were  talking  in  general  about  the  whole  text,  and  as  I  was 
busy  there  at  the  time — 

“Q.  Did  you  overhear  the  conversation  generally?  A. 
Yes,  sir. 

“Q.  It  was  discussing  the  speech?  A.  Yes. 

“Q.  And  you  say  they  had  the  speech  before  them?  A. 
That  is  right. 

“Q.  Do  you  know  how  long  they  worked  on  this  speech 
that  evening?  A.  They  were  working  on  it  yet  when  I 
left  the  office. 

“Q.  What  time  was  that?  A.  Approximately  10:30  at 
night. 

“Q.  What  time  was  it  that  you  served  them  dinner? 
A.  About  6:30.  We  had  to  wait  a  while  before  it  came 
in. 

776  “Q.  Did  Mr.  Viereck  make  a  remark  directly  as 

you  left  about  10:30?  A.  Yes,  he  did,  because  I  had 
gone  in  to  say  good  night  and  let  them  know  that  I  was 
going  to  leave  the  office. 

“Q.  At  that  point  were  they  still  working  on  the  speech? 
A.  Yes,  sir. 

776  “Q.  What  did  Mr.  Viereck  say?  A.  He  said, 

‘You  are  quite  an  office  wife  staying  around  these 
hours.  ’ 

“Q.  Do  you  recall  any  conversation  the  next  morning 
concerning  the  speech,  ‘Six  Men  and  War’?  A.  Yes,  sir, 
with  the  Senator. 

“What  did  he  say?  A.  He  had  the  manuscript  in  his 
hand  when  he  came  into  the  office  and  he  said,  ‘Well,  my 
voice  is  hoarse.  I  have  been  reading  this  whole  thing  over 
word  for  word.’ 

“Mr.  Morosini:  Do  I  understand  this  conversation  was 
in  the  presence  of  the  defendant? 
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‘  ‘  The  Court :  Was  it  ? 

“The  Witness:  No. 

“Mr.  Hickey:  I  submit  the  defendant  is  definitely  con¬ 
nected  with  the  conversation,  however. 

‘  ‘  The  Court :  Objection  sustained. 

777  By  Mr.  Hickey: 

“Q.  Did  there  come  a  time  when  a  second  tele¬ 
phone  call  was  placed  by  you  to  George  Hill  ?  A.  Yes,  sir. 

“Q.  And  did  that  telephone  call  occur  in  the  presence 
of  the  defendant?  A.  Yes,  sir. 

“Q.  And  with  whom  else  ?  A.  Senator  Lundeen. 

“Q.  And  at  whose  request  did  you  place  the  call?  A. 
At  Senator  Lundeen ’s  request. 

“Q.  Did  you  get  Mr.  Hill  again  on  the  telephone  ?  A.  1 
did. 

“Mr.  Morosini:  May  we  have  the  time  fixed  for  this, 
too? 

By  Mr.  Hickey: 

“Q.  How  much  later  as  to  the  conversation  in  Senator 
Lundeen ’s  office  did  the  Senator  and  Viereck  about  this 
speech, — did  this  second  telephone  call  occur.  A.  It 

777  was  approximately  two  weeks  later. 

“Q.  Now,  tell  us — did  you  put  the  Senator  on  the 
wire  when  you  got  Mr.  Hill?  A.  I  did. 

“Q.  What  did  the  Senator  say  ?  A.  The  Senator 

778  wanted  to  know  just  how  far  Mr.  Hill  had  proceeded 
in  the  mailing  of  the  speech. 

‘  ‘  Q.  Did  Mr.  Viereck  pick  up  the  telephone  ?  A.  He  did. 
“Q.  When  the  Senator  concluded  speaking?  A.  Yes, 
sir. 

“Q.  What  did  Mr.  Viereck  say?  A.  Well,  he  inquired 
as  to  the  mailing  and  whether  he  had  completed  it  as  yet. 

“Q.  Did  you  hear  any  other  conversation  on  that  occa¬ 
sion?  A.  Nothing  else  that  I  can  recall. 
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“Q.  Nothing  that  you  remember;  all  right.  Now,  Mrs. 
Spielman,  I  would  like  to  direct  your  attention  to  another 
speech  which  you  have  stated  the  defendant  Viereck  worked 
on  with  Senator  Lundeen.  I  think  you  gave  the  title  as 
the  ‘German-American  Trade  Relations,'  is  that  correct? 
A.  That  is  correct. 

“Q.  Now,  tell  us  how  you  know  that  ?  A.  The  Senator 
had  asked  me  to  get  up  some  material  concerning  German 
commerce  and  trade  with  the  United  States,  and  one  after¬ 
noon  when  Mr.  Viereck  was  in  the  office  he  requested  me 
to  bring  the  information  that  I  had  gotten  in  the  Library 
of  Congress  for  him.  I  got  it  and  he  said  it  was  not  suf¬ 
ficient,  that  Mr.  Viereck  had  better  material  and  that  he 
was  going  to  use  that. 

779  i  “Q.  And  did  anything  subsequently  occur —  A. 
Yes,  sir. 

“Q.  (Continuing)  — in  connection  with  this  proposed 
speech?  A.  Yes,  we  were  in  110  at  the  time,  and  he 
called  in  Miss  Johnson  to  take  some  dictation  from  Mr. 
Viereck. 

779  “Q.  Who  called  in  Miss  Johnson?  A.  The  Sena¬ 
tor  did. 

“Q.  Mr.  Viereck  was  there?  A.  Yes,  sir. 

“Q.  Did  Miss  Johnson  take  the  dictation  from  the  Sena¬ 
tor?  A.  No,  from  Mr.  Viereck. 

4  ‘  Q.  From  M  r .  Viereck  ?  A.  Y es. 

“Q.  Did  you  hear  any  of  the  dictation?  A.  I  only 
heard  the  beginning,  because  I  left  the  room  at  that  time. 

“Q.  Now,  I  think  you  mentioned  one  other  speech  en¬ 
titled,  ‘Contributions  of  German-Americans  to  the  United 
States/  A.  ‘Contributions  of  German-Americans  to  the 
United  States.’ 

“Q.  And  is  it  your  testimony  that  you  know  Mr. 

780  Viereck  wrote  that  speech  ?  A.  Absolutely,  sir. 


275 


“Q.  Will  you  tell  us  how  you  know  that?  A. 
The  speech  had  three  stages.  First  of  all,  the  Senator 
wanted  some  concise  material  on  the  activities  of  people  of 
German  ancestry  who  lived  in  the  United  States.  It  was 
first  done  by  Elmer  Barnes — 

“Mr.  Morosini:  If  the  Court  please,  is  this  witness  tell¬ 
ing  a  story  or  testifying  to  facts  within  her  knowledge? 
“Mr.  Hickey:  She  is  trying  to  explain  how  she  knows. 
“The  Court :  Was  this  in  the  presence  of  the  defendant? 
“The  Witness:  No,  but  it  definitely  ties  up  with  the 
speech,  which  I  said  was  in  three  stages. 

“Mr.  Morosini:  I  object  to  this. 

“The  Court:  Objection  sustained. 

By  Mr.  Hickey: 

“Q.  Let  me  ask  you  this:  Did  you  receive  any 

750  manuscripts  by  Mr.  Viereck  on  the  speech?  A.  I  did. 

“Q.  And  prior  to  that,  did  you  send  a  manuscript 
at  the  request  of  the  Senator  to  Mr.  Viereck  ?  A.  I  did. 

“Q.  And  will  you  tell  us  about  that?  A.  The  manu¬ 
script  that  I  was  requested  by  the  Senator  to  send  to  Mr. 
Viereck  had  been  previously  written  by  Dr.  Rautzen- 
berg. 

751  “Q.  And  you  sent  it  to  Mr.  Viereck?  A.  Yes, 
I  did. 

“Mr.  Morosini:  I  object  to  this  unless  this  is  within 
the  knowledge  of  this  witness.  There  is  no  factual  tes¬ 
timony. 

“The  Court:  Inquire  of  the  witness. 

By  Mr.  Hickey: 

“Q.  Did  you  get  back  that  same  manuscript  from  Mr. 
Viereck?  A.  I  did  get  back  that  same  manuscript,  only 
it  was  entirely  different. 

“Q.  Entirely  different?  A.  Entirely  different;  it  was 
not  the  exact  manuscript ;  it  was  not  even  worded  the  same 
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wav,  because  the  Senator  wanted  Mr.  Viereck  to  entirely 
rewrite  the  whole  thing. 

“Mr.  Morosini:  Just  a  moment,  if  the  Court  please. 
I  don’t  know  whether  the  defendant  was  present  when  this 
was  stated.  This  witness  is  volunteering  information  which 
is  very  difficult  to  fit  into  the  factual  situation,  and  I  must 
object  to  it. 

“The  Court:  Objection  sustained. 

•  *  *  #  * 


Government  witness  Harriet  Elvira  Johnson,  also  a  for- 
!  mer  employee  in  the  office  of  Senator  Lundeen,  testi- 
936  fied  that  she  knew  that  the  appellant  assisted  Sena- 
i  tor  Lundeen  in  writing  two  speeches — “German- 
American  Trade  Relations”  and  “Lord  Lothian  versus 
|  Lord  Lothian.”  She  then  testified  that : 

937,  “About  a  half  hour  later  I  received  a  call  from 
Senator  Lundeen  that  I  should  bring  my  note  book 
and  come  down  to  110.  This  I  did. 

“When  I  got  to  110  the  Senator  informed  me  that  Mr. 
Viereck  was  going  to  dictate  an  outline  to  be  used  in  a 
937 ;  speech  for  the  Senator,  which  the  Senator  was  going 
to  deliver  before  the  German-American  Board  of 
Trade  in  New  York  on  March  28th. 

“Bv  Mr.  Hickev: 

*  V 

“Q.  Was  Viereck  there  at  the  time?  A.  Yes,  he  was. 
And  Mr.  Viereck  began  dictating  the  outline,  and  he  die- 
fated,  I  believe,  six  points. 

“Q.  Do  you  know  what  those  six  points  were?  A.  I 
don’t  remember  each  definite  point,  but  they  covered  the 
import  and  export  trade  between  Germany  and  America, 
and  the  betterment  of  trade  relations,  and  commercial  treat¬ 
ies,  and  material  like  that. 

“Q.  You  say  he  dictated  the  six  points?  A.  Yes. 
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“Q.  Did  you  type  it  up  for  him  there,  or  somewhere 
else?  A.  No,  I  typed  it  in  room  110.  I  made  three 
93S  copies,  besides  the  original. 

“Q.  Mr.  Viereck  and  the  Senator  were  there  all 
the  time  you  were  typing  this?  A.  Yes,  they  were  there 
all  the  time. 

“Q.  Then  what  did  you  do?  A.  Upon  the  Senator’s 
instructions,  I  gave  Mr.  Viereck  the  original  and  two  copies 
and  gave  one  carbon  copy  to  the  Senator.  They  discussed 
the  outline  and  decided  it  was  0.  K. 

“Q.  Do  you  recall  any  further  conversation  while  you 
were  in  the  room,  in  connection  with  this  speech?  A.  Yes. 
After  they  had  read  over  the  outline,  Mr.  Viereck  turned 
to  the  Senator  and  said  he  would  go  down  to  the  German 
Embassy  and  get  the  material  to  fill  in  the  outline,  and 
see  to  it  that  this  material  was  delivered  to  the  Senator 
within  a  few  days. 

“Q.  Was  that  material  delivered  within  a  few  days? 
A.  Yes,  two  or  three  days  later  a  gentleman,  who  identi¬ 
fied  himself  as  being  from  the  German  Embassy,  came  in 
and  gave  me  a  sealed  envelope  with  the  remark  that  this 
was  the  material  for  the  Senator’s  speech  in  New  York. 

“Q.  Do  you  recall  whether  or  not  the  envelope 
.038  which  was  handed  to  you  had  anything  on  it  con¬ 
cerning  the  Embassy?  A.  Yes,  on  the  upper  left 
939  hand  corner  it  was  printed,  “The  German  Embassy” 
and  in  the  lower  right  hand  corner  it  had  Senator 
Lundeen’s  name,  ‘107  Senate  Office  Building.’ 

“Q.  And  you  say  the  man  identified  himself  as  being 
from  the  German  Embassy?  A.  Yes. 

“Q.  Do  you  remember  his  name?  A.  No,  I  don’t  recall 
his  name. 

“Q.  What  did  you  do  with  the  envelope?  A.  I  took 
the  envelope  and  typed  up  the  notation  to  the  Senator  of 
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it,  and  that  the  man  from  the  German  Embassy  had  de¬ 
livered  this,  and  pinned  the  notation  to  the  envelope,  and 
nut  it  on  the  Senator's  desk  in  his  private  office." 

I 

#  #  #  #  # 

940  “Q.  Now,  Miss  Johnson,  I  think  you  mentioned 

one  other  speech  that  Vie  reck  worked  on  with  the 
Senator,  the  Lord  Lothian  speech?  A.  Yes. 

“Q.  Lord  Lothian  against  Lord  Lothian ?  A.  Yes. 

“Q.  When  did  that  occur?  A.  Oh,  about  June,  1940. 
“Q.  June  of  1940?  A.  Yes. 

“Q.  Now,  tell  us  the  facts  upon  which  you  base  the 
statement  which  vou  have  made  that  Viereck  worked  on 

I  *  • 

this  speech.  A.  Well,  one  afternoon  the  day  after  the 
speech  had  been  inserted  in  the  Congressional  Record,  we 
received  fifty  copies  in  the  office,  and  I  was  supposed  to 
send  those  copies  out. 

“Mr.  Morosini:  I  am  sorry — I  did  not  hear  it  all,  but 
I  object  to  this  witness  testifying  to  things  not  in  the  pres¬ 
ence  of  the  defendant,  things  which  are  not  within  her 
knowledge. 

Bv  Mr.  Hickev: 

940  “Q.  Did  this  occur  in  the  presence  of  the  de¬ 
fendant?  A.  Well,  the  speeches  came  in  first. 

941  “Q.  Then  Mr.  Viereck  came  in  ?  A.  Yes. 

“Q.  Just  tell  us  about  what  happened  when  Mr. 

Viereck  came  in.  A.  Later  on  in  the  afternoon  Mr.  Viereck 

» 

and  the  Senator  came  out  of  the  Senator’s  office  and  as 
they  were  coming  out  the  Senator  remarked  to  Mr.  Viereck, 
‘There  is  one  thing  we  forgot  in  the  speech — ’ 

“Q.  He  said  ‘we’?  A.  Yes. 

“Q.  Y’ou  are  sure  about  that?  A.  Absolutely. 

“Q.  What  did  he  say,  again?  A.  ‘There  is  one  thing 
we  forgot  in  the  speech,  ‘Headings.’  And  after  the  Sena¬ 
tor  made  that  statement  he  pointed  to  a  pile  of  Congres- 
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sional  Records  we  had  on  one  of  the  desks,  and  those 
records  contained  the  Lord  Lothian  speeches. 

“Q.  How  many  were  there  on  the  desks  ?  A.  Approxi¬ 
mately  fifty.  They  were  about  that. 

“Q.  They  were  ordered  by  the  office  ?  A.  Yes,  to  send 

to  the  press  of  Minnesota.” 

***** 


Government  witness  Hill,  who  was  then  under  sen- 

518  tcncc  imposed  by  Mr.  Justice  Letts  for  perjury  be¬ 
fore  the  Grand  Jury  testified  in  direct  examination 

519  that: 

*‘Q.  Will  you  tell  the  court  and  jury  when  you 

519  first  met  Mr.  Viereck  and  where  you  first  met  Mr. 
Vie  reck?  Just  tell  us  the  month  of  the  year  and 

where  it  was  that  vou  first  met  him  ?  A.  During  Julv — 
the  latter  part  of  June  or  the  first  part  of  July,  1940,  in 
the  office  of  Congressman  Fish. 

“Q.  Now,  will  you  tell  the  Court  and  jury  the  circum¬ 
stances  under  which  you  met  Mr.  Viereck  in  Congressman 
Fish's  office  in  July,  1940;  who  introduced  you  to 

520  him,  and  so  forth?  A.  He  came  from  the  private 
office  of  Congressman  Fish. 

520  ;‘Q.  Was  Congressman  Fish  there  at  that  time? 

A.  He  brought  him  in. 

“Q.  Did  Congressman  Fish  bring  him  to  you  ?  A.  He 
brought  him  over  to  me. 

“Q.  Tell  us  what  conversation  followed?  A.  He  said 
he  had  some  speeches  to  send  out. 

“Q.  Who  said  that?  A.  Mr.  Fish, — that  this  gentleman 
had  some  speeches  he  "wants  you  to  send  out  of  Senator 
Lundeen. 

“Q.  He  said  he  had  some  speeches  of  Senator  Lun¬ 
deen ’s?  A.  Yes,  sir. 
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“Q.  That  he  wanted  you  to  send  out?  A.  "Wanted  me 
to  take  care  of  them  for  him. 

“Q.  Did  Congressman  Fisli  indicate  to  you  where  you 
were  to  send  those  speeches?  To  what  mailing  list?  A. 
He  told  me  to  send  them  to  the  mailing  list  of  the  National 
Committee  to  Keep  America  Out  of  Foreign  Wars. 

“Q.  Go  ahead  and  tell  us  the  rest  of  that  conversation? 
What  else  happened,  Mr.  Hill?  A.  He,  Mr.  Fish,  went  on 
and  left  me  with  Mr.  Viereck. 

“Q.  Did  you  have  a  conversation  with  Mr.  Vier- 
.521  eck  after  Mr.  Fish  left  the  room?  A.  I  did.  He 
asked  me  how  many  names  we  had,  and  I  told  him 
about  100,000,  and  he  doubted  it,  so  I  got  a  list  to  prove 
it,  and  said  we  had  at  least  100,000. 

.522  “Q.  Now,  going  back  to  your  conversation  with 

Mr.  Viereck,  did  you  ask  him  what  speech  it  was  of 
Senator  Lundeen  that  he  wanted  to  have  you  mail  out,  did 
he  tell  you?  A.  I  think  he  told  me,  I  didn't  ask  him,  he 
told  me. 

“ Q .  What  did  he  say  to  you?  A.  ‘Six  Men  and  War.’ 
“Q.  ‘Six  men  and  War.’  A.  Yes,  sir. 

“Q.  Did  you  ask  Mr.  Viereck  who  was  going  to 

522  pay  the  expenses  of  mailing  out  this  speech  of  Sena¬ 
tor  Lundeen ’s?  A.  He  told  me  for  all  details  to 

contact  Senator  Lundeen ’s  office. 

“Q.  Those  details  included  payment?  A.  Pay- 
.523  ment  and  getting  them  sent  to  me,  and  everything 
else. 

“Q.  Did  Mr.  Viereck  indicate  to  you  how  many  thou¬ 
sands  of  copies  of  this  speech  that  he  had,  he  wanted  to 
mail  out?  A.  He  said  it  would  be  about  125,000. 

523  “Q.  Subsequently,  did  you  cause  to  be  mailed  out 
the  speeches  of  Senator  Lundeen  ?  A.  I  did. 
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“Q.  Tell  the  Court  and  jury  just  how  you  did  that,  how 
you  went  about  it?  A.  They  were  sent  over  to  the  House 
Office  Building  from  the  Senate  Office  Folding  Room,  and 
thev  were  stored  in  the  subway  of  the  New  House 
524  Office  Building.  I  then  bundled  them  out  to  people 
throughout  the  eitv  that  did  addressing  for  me. 

“Q.  And  they  were  mailed  to  this  mailing  list  which 
Congressman  Fish  told  you  to  go  ahead  and  mail  them 
out  to,  is  that  right?  A.  Yes. 

“Q.  Did  you  get  paid  for  this  work  that  you  did  in  con¬ 
nection  with  mailing  out  Senator  Lundeen’s  speeches?  A. 
I  did. 

“Bv  the  wav,  do  vou  remember  how  manv  there  were  of 
Senator  Lundeen’s  speeches?  A.  I  put  out  125,000. 

“Q.  Did  you  get  paid  for  it?  A.  I  did. 

“Q.  Who  paid  you,  Mr.  Hill?  A.  Senator  Lundeen. 
“Q.  Did  he  get  paid  all  at  once,  or  on  more  than  one 
occasion  ?  A.  It  was  on  two  occasions. 

“Q.  How  much  did  you  get  paid?  A.  $125  each 
time. 

524  “Q.  Before  you  got  paid,  did  you  try  to  reach 
Senator  Lundeen  several  times  ?  A.  Several  times. 

525  “Q.  Did  you  have  any  success?  A.  I  couldn’t 
locate  him. 

“Q.  And  what  did  you  do  when  you  could  not  locate 
Senator  Lundeen?  A.  Well,  about  50  per  cent  of  the 
speeches  were  addressed,  and  the  people  that  did  the  ad¬ 
dressing  were  worrying  me  about  their  money.  So  I  con¬ 
tacted  Senator  Lundeen's  office  to  find  out  about  the  money 
to  pay  the  addressers. 

“Q.  Did  you  get  any  money  on  that  occasion  when  you 
contacted  Senator  Lundeen’s  office?  A.  No,  I  didn’t. 

“Q.  You  did  not?  A.  No,  I  did  not. 

“Q.  What  did  you  do  then?  A.  I  called  Miss  Posovic 
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after  that  again  and  I  explained  that  I  had  to  have  this 
money  or  I  would  have  to  stop  addressing  the  speeches. 
I  told  her  that  Mr.  Viereck  had  said  that  the  Senator  was 
going  to  pay  for  it  and  she  said  she  didn’t  know  who  was 
going  to  pay  for  it,  so  I  got  worried  and  wrote  to  Mr. 
Viereck. 

“Q.  Did  you  receive  a  reply  from  Mr.  Viereck?  A.  I 
did. 

“Q.  And  what  did  that  reply  tell  you?  A.  He  told 
me — 

526  “Mr.  Morosini:  Now,  just  a  minute,  if  the  Court 
please,  I  submit  the  letter  itself  is  the  best  evidence. 
By  Mr.  Maloney : 

“Q.  Do  you  have  the  letter  you  got  from  Mr.  Viereck? 
A.  I  do  not. 

“Q.  Do  you  know  where  it  is  now?  A.  No,  I  do  not. 
“Q.  Do  you  know  whether  or  not  it  has  been  destroyed? 
A.  I  think  it  has. 

526  “The  Court:  You  may  ask  for  the  secondary 
evidence. 

By  Mr.  Maloney: 

“Q.  Can  you  tell  us  what  Mr.  Viereck  said  in  that  letter, 
what  did  he  tell  you  to  do?  A.  He  said  he  was  onlv  the 
intermediary — 

“Mr.  Morosini:  Now,  if  the  Court  please,  I  object  to 
any  further  reference  to  this  letter  on  the  ground  that  the 
letter  is  the  best  evidence. 

“The  Court:  But  the  witness  says  that  it  has  been 
destroyed,  he  thinks  it  has  been  destroyed. 

“Mr.  Morosini:  Did  he  destrov  it? 

V 

“The  Court:  He  said  he  thought  it  had  been  destroyed. 
“Mr.  Morosini:  May  I  ask  the  witness,  did  you  yourself 
destroy  this  letter? 

‘  ‘  The  Witness :  I  think  I  did. 
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*  *  Mr.  Morosini :  You  did ? 

527  “The  Witness:  Yes. 

“Mr.  Morosini:  I  submit  to  your  Honor,  in  view 
of  the  fact  that  the  witness  himself  has  destroyed  this 
letter,  that  the  best  evidence  having  been  destroyed  by  the 
witness,  he  should  not  be  permitted  to  testify  otherwise. 

“The  Court:  The  Court  thinks  that  the  best  evidence 
having  been  destroyed,  it  is  proper  to  take  secondary  evi¬ 
dence. 

“Mr.  Morosini:  May  I  have  an  exception  ? 

“The  Court:  Yes. 

By  Mr.  Maloney: 

“Q.  Go  ahead.  A.  Mr.  Viereck  said  he  was  only  the 
intermediary  and  that  the  Senator  was  to  pay — I  under¬ 
stood  the  Senator  was  to  pay  for  the  speeches. 

“Q.  Now,  did  you  thereafter  receive  payment  from  the 
Senator?  A.  Shortlv  after  I  received  a  call  to  come  over 
and  get  my  money. 

“Q.  Can  you  tell  us  how  shortly  after  that  was? 
527  A.  No,  I  couldn’t,  but  it  was  not  very  long. 

“Q.  Within  a  day  or  so?  A.  Possibly. 

“Q.  By  the  way,  these  125,000  copies  of  Senator  Lun- 
deen’s  speeches,  under  whose  frank  were  they  mailed  out? 

A.  Under  Senator  Lundeen’s. 

***** 


Government  witness,  Congressman  Hamilton  Fish,  testi¬ 
fied  on  direct  examination  as  follows: 

G70  “Q.  Mr.  Fish,  did  you  in  the  month  of  August, 

1940,  or  let  us  put  it,  the  months  of  July  or  August, 
1940,  introduce  your  clerk,  George  Hill,  to  the  defendant 
George  Sylvester  Viereck?  A.  Well,  I  would  not  know 
about  the  dates,  but  I  certainly  would  not  quibble  about  the 
dates.  X  did  not  have  that  recollection,  if  I  did,  until  I 
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read  Mr.  Hill's  testimony.  I  was  under  the  impression 

that  Mr.  Viereck  had  met  Mr.  Hill  by  himself  in  my  outer 

office,  but  evidently,  from  his  testimony — and  I  am  not  going 

to  quibble  with  that — Mr.  Hill  claims  I  went  outside  of  my 

office  and  to  his  office  and  introduced  Mr.  Viereck,  and  I 

see  no  reason,  although  I  do  not  recollect  it,  I  see  no  reason 

to  denv  it. 

% 

“Q.  You  see  no  reason  to  deny  it?  A.  T  do  not  see  any 
reason  to  say  it  was  not  possible — I  would  rather  put  it 
that  wav. 

“Q.  You  would  not  say  it  did  not  happen,  would  you, 
Congressman?  A.  I  would  rather  say  it  might  very  well 
have  happened. 

“Q.  And  prior  to  the  time  when  you  might  very 
f 57 1  well  have  introduced  Mr.  Hill  to  Mr.  Viereck,  did 

vou  have  a  conversation  with  Mr.  Viereck  in  vour 

V  * 

private  office?  A.  Well,  I  could  say  ‘Yes.’  This  is  a  year 
and  a  half  ago. 

“Q.  Did  that  conversation  that  you  had  with  Mr.  Vier¬ 
eck  in  your  private  office  relate  in  any  way  to  the  mailing 
list  of  some  speeches  of  Senator  Lundeen?  A.  That  I 
could  not  tell  vou  with  anv  degree  of  truthfulness  or  ac- 
curacy  at  all,  because  I  don’t  remember  anything  about 
the  conversation  in  any  particular. 

G71  “Q.  Perhaps  I  can  refresh  your  memory.  A.  I 

will  be  very  happy. 

“Q.  Did  the  conversation  have  to  do  with  the  speeches 
of  Senator  Lundeen?  A.  Well,  there  again  I  could  not 
answer  that,  because  I  have  not  the  faintest  idea  now 
whether — if  you  had  asked  me  a  week  later  I  might  have — 
but  I  have  not  the  faintest  idea  now  whether  it  had  anv- 

I  * 

thing  to  do  with  Senator  Lundeen ’s  speeches. 

“Q.  Did  you  ever  discuss  with  Mr.  Viereck,  Senator 
Lundeen ’s  speeches  or  their  distribution?  A.  That  I  don’t 
remember. 
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“Q.  Is  it  possible  that  you  might  have?  A.  I  might 
have,  yes. 

“Q.  It  is  also  possible  that  you  might  have  dis- 

672  cussed  with  Mr.  Viereck  on  this  occasion  when  he  met 
Mr.  Hill,  the  distribution  of  Mr.  Lundeen’s  speeches? 

A.  It  is  possible,  but  that  is  not  according  to  my  own 
memory  though. 

673  “Q.  Did  you  know  that  Mr.  Hill  was  sending 

674  out  125,000  copies  of  Senator  Lundeen’s  speech  to 
that  mailing  list  ?  A.  No,  I  did  not. 

“Q.  You  never  did  know  that?  A.  Well,  I  saw  it  in 
the  paper  yesterday. 

“Q.  And  that  is  the  first  time  you  knew  it?  A.  That  is 
the  first  time  I  knew  anything  about  125,000.  I  have  never 
seen  the  speech. 

“Q.  But  is  that  the  first  time  that  you  ever  knew  that 
Senator  Lundeen’s  speech  was  being  mailed  to  that  mailing 
list  of  the  National  Committee  to  Keep  the  United  States 
out  of  Foreign  Wars?  x\.  Well,  I  have  heard  about  it  in 
the  papers  before  this. 

“Q.  And  is  it  not  a  fact  that  you  directed  Mr.  Hill  to 
mail  out  Senator  Lundeen’s  speech  to  that  mailing  list? 

A.  No,  I  could  not  say  that  at  all ;  I  have  no  memory 
674  of  that  at  all. 

“Q.  You  don’t  remember  that?  A.  Yes. 

“Q.  That  might  be  the  fact,  but  you  don’t  remember? 
A.  That  might  have  been  the  case. 

“Q.  You  have  no  independent  memory  of  it  now?  A. 

I  certainly  would  have  no  reason  not  to  do  it.” 

*  #  *  *  # 

On  cross  examination  Mr.  Fish  testified  that: 

“Q.  Did  you  know  that  besides  his  activities  in 
680  your  office,  he  was  doing  some  extra  work  on  the 
outside?  A.  That  is  a  very  difficult  question  for  me 
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to  answer  yes  or  no.  Mr.  Hill  was — I  knew  this — was  a 
private  contractor,  sending  out  speeches,  mailing  them,  em¬ 
ploying  women  on  the  outside. 

“Q.  Well,  he  was  not  doing  that  on  your  office  time 
for  you,  was  he?  A.  Xo,  he  was  not. 

“Q.  Then  the  answer  is  that  he  was,  to  your  knowledge, 
doing  work  outside  of  his  office  hours  with  you  ?  A.  That 
is  right,  that  is  right,  outside  of  my  office  hours,  he  was 
acting  as  a  private  contractor,  using  women  to  send  out  and 
mail  out  addresses  of  other  members  of  Congress.  I  don’t 
think.  I  don’t  know,  I  don’t  think  anything  went  out  except 
speeches  of  members  of  Congress.  And  I  want  to  make 
very  clear  that  as  far  as  I  know  that  no  Nazi  propaganda 
went  out  from  my  office  with  my  consent  or  knowledge. 
May  I  finish  that  sentence?  You  asked  me  the  question 
whether  I  knew  about  this  private  business  of  Mr.  Hill's, 
which  was  on  the  side,  to  make  some  extra  monev.  I  under- 
stand  now  that  he  sent  out  some  20  speeches  of  members 
of  Congress  on  a  commercial  basis  through  these  women 
outside.  I  did  not  know  that  any  of  those  speeches  were 
sent  out,  and  did  not  know  until  six  months  later,  un- 
081  til  I  read  it  in  the  newspapers.  That  is  why  it  was 
difficult  for  me  to  answer  your  question  yes  or  no. 
f>8l  He  was  acting  as  a  private  contractor,  evidently, 
for  commercial  reasons,  but  these  speeches  went  out 
not  from  mv  office,  but  through  these  women  outside  of  mv 
office,  that  I  knew  nothing  about,  and  I  didn’t  know  any¬ 
thing  about  any  of  these  speeches  going  out.  And  when  I 
found  out  six  months  later  that  there  were  some  20  speeches 
— I  am  not  finding  fault,  they  were  all,  I  understand,  aimed 
to  keep  us  out  of  war,  and  that  is  the  thing  I  was  more 
interested  in  than  anything  else,  but  I  didn’t  know.” 
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607  Government  witness  Hill  was  recalled  to  the  wit¬ 
ness  stand  for  further  direct  examination  and  over 
objections  of  the  appellant  the  prosecuting  attorney  had 
him  identify  and  then  were  placed  in  evidence  as  having 
been  mailed  out  by  Hill,  the  speech  “Six  Men  and  War” 
by  Senator  Lundeen  and  the  envelope  in  which  it  was 
mailed.  The  prosecuting  attorney  read  from  the  envelope 
“Europe  for  Europeans,  Asia  for  Asiatics,  and  America  for 
Americans.”  The  following  then  took  place. 

611  “Mr.  Maloney:  Now  I  go,  ladies  and  gentlemen, 
to  t lie  envelope  in  which  this  speech  ‘Six  Men  and 

War’  was  mailed  under  the  frank  of  Senator  Lundeen,  and 
I  read  the  first  line  in  the  box  on  that  envelope:  ‘Europe 
for  Europeans,  Asia  for  Asiatics,  America  for  Americans.’ 

“I  will  read  from  the  last  page  of  Exhibit  3,  which  is 
the  reprint  of  the  speech  of  Senator  Ernest  Lundeen  writ¬ 
ten  by  the  Defendant  Viereck.  The  last  page  reads:  ‘Eu¬ 
rope  for  Europeans,  Asia  for  Asiatics — ’ 

“Mr.  Morosini:  (Interrupting)  Just  one  moment.  May 
I  object  to  counsel's  characterizations  assuming  facts  in 
issue,  and  assuming  facts  not  in  evidence.  If  he  is  going  to 
read  from  an  exhibit,  may  I  have  him  instructed  to  read 
just  from  that  exhibit  without  placing  his  own  characteriza¬ 
tions  of  it  on  the  record? 

“The  Court:  He  will  have  that  instruction. 

“Mr.  Maloney:  I  am  reading  from  the  last  page  of  this 
Exhibit  3,  the  speech  of  Ernest  Lundeen,  concerning  the 

author  of  which  there  has  alreadv  been  testimonv.  It 

+  * 

612  reads  as  follows:  ‘Europe  for  the  Europeans,  Asia 
for  the  Asiatics,  America  for  the  Americans.’ 

612  “May  I  hand  two  of  these  exhibits  to  the  jury  at 
this  time,  sir? 

“The  Court:  I  do  not  want  the  jury  to  take  the  time 

to  read  them.  You  can  do  that  at  another  time.” 

***##• 
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The  Government  witness  Mrs.  Weber  testified  to  talking 
with  the  appellant  in  his  Xew  York  City  apartment  said: 

“Q.  Now,  did  Mr.  Yiereek  say  anything  else  to 
547  you  while  you  were  in  his  apartment?  A.  Yes,  he 
did,  he  said  that  he  had  organized,  he  and  Mr.  Ben¬ 
nett  and  Senator  Lundeen  and  Mr.  Gale  had  organized  the 
‘Make  Europe  Pay  'War  Debts  Committee." 

“Q.  lie  told  you  that?  A.  That  is  what  lie  told  us, 

yes,  he  said  it  was  their  idea,  or  words  to  that  effect. ” 

#  #  *  #  * 


Mr.  Weber  testified  that: 

501  “Q.  Did  Mr.  Yiereek  mention  anything  concern¬ 
ing  the  demise  of  the  Committee?  A.  Oh,  yes;  Mr. 

Yiereek  seemed  a  little  surprised  to  have  received  the  box 
from  Washington,  and  he  told  me  he  thought  at  first  that 
the  Committee  had  folded  up  and  he  had  been  bequeathed 

i 

the  remains.  And  then  Mr.  Yiereek,  in  his  hospitable  man¬ 
ner,  gave  us  a  glass  of  wine  and  we  chatted  generally  for 
a  few  minutes,  and  he  told  me — he  told  us,  rather,  that 
Senator  Lundeen,  Linn  Gale,  and  Prescott  Dennett 

502  had  formed  the  Committee,  and  to  the  best  of  my 


knowledge  Mr.  Yiereek  said  that  it  was  his  idea.” 


59G  Through  Government  witness,  Mr.  Weber,  who 
had  worked  for  the  “Make  Europe  Pay  War  Debts 
Committee,"  Prosecutor  Hickey  introduced  in  evidence, 
over  objections  of  appellant,  a  reprint  from  the  Congres¬ 
sional  Record  of  remarks  by  Congressman  Thorkelson  and 
while  Prosecutor  Maloney  had  Hill  under  direct  examina¬ 
tion  the  following  took  place: 

609  “Mr.  Maloney:  May  it  please  the  Court,  and 
ladies  and  gentlemen  of  the  jury:  The  first  Exhibit 
I  would  like  to  read  a  part  of  is  Exhibit  57,  which  is  the 
reprint  from  the  Congressional  Record,  which  is  entitled, 
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‘The  Danger  of  Invasion,"  which  the  witness  Web- 
009  her  identified  as  one  of  the  reprints  mailed  out  by 
the  Make  Europe  Pay  War  Debts  Committee.  It  is 
the  reprint  of  certain  remarks  of  the  Honorable  J.  Tliork- 
elson  of  Montana  in  the  House  of  Representatives,  inserted 
in  the  Record  under  his  extension  of  remarks  on  Saturday, 
June  22,  1940.  It  reads  as  follows: 

‘Mr.  Speaker,  I  am  inserting  this  article  in  the 
610  Record  because  although  it  was  carried  in  the 
Hearst  papers  and  in  the  Washington  Times  Herald, 
it  is  pertinent  at  this  time  when  other  papers  are  trying 
to  lead  this  nation  into  another  foolish  war." 

“Then  a  little  further  on  he  sets  forth  what  appears  to 
be  an  article  from  the  paper.  The  headlines  of  the  article 
is  ‘Hitler  Disclaims  any  Desire  to  Invade  this  Hemisphere. 
Terms  Fifth  Column  Fears  as  Stupid,  Denies  Aim  to 
Smash  British  Empire.’  On  the  back,  on  the  reverse  page 
of  that,  there  is  just  one  line  I  would  like  to  read.  It  is  a 
quotation — this  appears  to  be  an  interview  between  Karl 
H.  Von  Wiegand,  chief  foreign  correspond  of  the  Hearst 
newspapers  and  Adolf  Hitler.  The  interview  took  place 
with  Hitler  and  Von  Wiegand  as  the  German  armies  were 
nearing  Paris  oil  June  14,  1940.  There  is  just  one  line 
here  which  I  would  like  to  read  now,  a  quotation  from  Mr. 
Hitler: 

‘Therefore  I  say,  America  for  Americans,  Europe  for 
Europeans.’ 

“Mr.  Morosini:  Just  one  moment.  Mr.  Maloney,  will 
you  state  for  the  jury  what  newspaper  this  article  referred 
to  was  taken  from? 

“Mr.  Maloney:  The  Washington  Times  Herald.  It  ap¬ 
pears  as  stated  here:  ‘I  am  inserting  this  article  in  the 
Record,  because  although  it  was  carried  in  the  Hearst 


290 


papers  and  in  the  Washington  Times  Herald,  it  is 
611  pertinent  at  this  time  when  other  papers  are  trying 
to  lead  this  country  into  another  foolish  war.’  It 
sets  forth  another  newspaper  article  dealing  with  the  in¬ 
terview  between  Von  Wiegand  and  Hitler  and  carries  the 
quotation  of  Hitler,  ‘Therefore  I  say,  America  for  Ameri¬ 
cans,  Europe  for  Europeans.’  ” 

#  #  *  # 

613  By  Mr.  Maloney: 

“Q.  Now,  can  you  tell  us,  or  is  there  any  way 

613  in  which  you  can  tell  us  what  that  material  was  or 
what  the  title  of  it  was,  and  if  you  had  it  inserted 

in  the  Congressional  Record  under  whose  Extension  of 
Remarks  did  you  have  it  inserted?  Can  you  tell  us  that? 

“Mr.  Morosini:  May  I  at  this  time  have  an  objection 
to  this  line  of  testimony,  on  the  ground  that  it  is  entirely 
irrelevant  and  immaterial,  in  so  far  as  this  defendant  is 
concerned  and  in  so  far  as  this  indictment  is  concerned. 
“The  Court:  You  may. 

“The  Witness:  ‘England  expects  Every  American  to 
do  His  Duty’  was  inserted  in  the  Record  by  D.  Worth 
Clark. 

“By  Mr.  Malonev: 

“Q.  Who  gave  you  the  proof  or  the  material  for  that 

matter  ‘England  Expects  Every  American  to  do  His 

Dutv’?  A.  Dennett. 

* 

“Q.  And  you  had  it  inserted  in  the  record  under  the 

i  * 

Extension  of  Remarks  of  Senator  D.  Worth  Clark,  is  that 
right?  A.  That  is  right. 

“Q.  Did  you  obtain  the  permission  of  anybody 

614  in  Senator  Clark’s  office  to  have  that  inserted  in 
the  Record  under  his  Extension?  A.  Yes,  of  his 

secretary. 

“Q.  And  thereafter,  did  you  order  any  reprints  of  the 
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article  entitled  ‘England  Expects  Every  American  to  do 
His  Duty’?  A.  I  did. 

“Q.  Can  you  tell  us  how  many  thousands  of  copies  you 
ordered?  A.  There  was  two  orders,  I  don't  know  just 
how  many,  but  I  know  it  was  a  great  number. 

“Q.  What  was  the  first  order?  A.  I  can't  get  that. 

“Mr.  Morosini:  May  I  have  it  indicated  that  the  wit¬ 
ness  is  reading  from  Government’s  Exhibit,  whatever  num¬ 
ber  it  is. 

“Mr.  Malonev:  Government’s  Exhibit  55. 

* 

“Mr.  Morosini:  Government's  Exhibit  55. 

“The  Court:  It  may  be  so  noted. 

“Mr.  Morosini:  May  I  have  it  also  further  indi- 
614-  cated  for  the  record  that  counsel  is  instructing  the 
witness  what  portion  to  read? 

“Mr.  Maloney:  I  am  not  instructing  the  witness  what 
portion  to  read,  I  have  called  his  attention  to  a  fact 
G15  which  appears  and  which  is  already  in  evidence, 
that  he  ordered  60,000  copies  of  this  speech,  right 
on  the  exhibit. 

“The  Court:  The  record  will  show  that  the  exhibit  is 
in  the  hands  of  the  witness. 

“The  Witness:  I  ordered  60,000  copies  at  one  time,  I 
think  I  ordered  some  more  at  another  time. 

Bv  Mr.  Malonev: 

»  •> 

“Q.  Tell  us  about  the  60,000  copies  you  ordered,  how 
much  did  you  pay  for  them,  according  to  that  record?  A. 
$251.05. 

“Q.  Whom  did  you  pay  that  money  to?  A.  Mr.  Har¬ 
ris,  the  Government  printer. 

“Q.  Who  gave  you  that  $251.05?  A.  Prescott  Den¬ 
nett. 

“Q.  How  did  he  give  you  that,  in  cash  or  by  check?  A. 
In  cash. 


,  “Q.  Now,  will  you  look  further  and  see  if  you  had  oc¬ 
casion  to  order  any  more  copies  of  ‘England  Expects 
Every  American  to  do  His  Duty"?  A.  I  did. 

“Q.  Can  you  tell  us  the  date  on  which  you  ordered  that? 
A.  The  writing  is  so  small  here  I  can't  hardly  see  it. 

“Q.  Can  you  make  out  that  writing?  A.  March 
31st. 

616  “Q.  March  31,  1941?  A.  1941. 

I  “Q.  How  many  copies  did  you  order  on  that 

date?  A.  25,000. 

“Q.  How  much  did  you  pay  for  them?  A.  $122.45. 
“Q.  "Where  did  you  get  that  money  from?  A. 

616  From  Prescott  Dennett. 

“Q.  Where  did  you  send  these  two  orders  of 
speeches  to  ?  That  makes  a  total  of  60, OCX)  and  25,000,  mak¬ 
ing  a  total  of  S5,000,  is  that  right?  A.  That  is  right. 

,  “Q.  What  did  you  do  with  these  reprints  after  you  got 
them?  A.  1  think  I  bulked  them  out — bulked  them  out  to 
individuals. 

“Q.  Who  told  you  to  bulk  them  out  to  individuals,  at 
whose  instructions?  A.  At  Dennett's  instructions. 

“Q.  Dennett's  instructions?  A.  Yes. 

“Q.  Now,  did  you  ever  send  any  copies  of  these 
speeches,  reprints  of  which  you  ordered,  to  the  defendant 
Viereck?  A.  I  did. 

617  “Q.  At  whose  suggestion  or  direction  did  you  do 
that?  A.  Prescott  Dennett. 

“Q.  Keep  your  voice  up,  please.  Who  was  it?  A. 
Prescott  Dennett. 

“Q.  How  many  copies  or  reprints  of  each  speech  did 
you  send  to  Viereck  at  Dennett's  direction?  A.  Gener¬ 
ally  around  t'welve. 

“Mr.  Morosini:  I  object  to  this  line  of  questioning,  if 
the  Court  please,  on  the  ground  there  has  been  no  connec- 


tion  up  to  this  point,  and  furthermore,  I  do  not  know 
whether  he  is  reading  this  from  the  exhibit  or  not,  and  I 
would  like  to  have  it  indicated  if  it  is  possible  to  determine 
whether  or  not  he  is  testifying  on  the  basis  of  recollection, 
or  whether  he  is  reading  from  that.  I  object  to  this  line 
of  questioning. 

“The  Court:  The  Court  thinks  he  should  testify  from 
his  own  recollection,  but  that  he  should  be  privileged  to 
use  this,  perhaps,  to  refresh  his  recollection. 

“Mr.  Morosini:  If  the  Court  please,  I  renew  my 
G17  objection  on  the  ground  that  it  has  not  been  made 
clear  that  Viereck  has  had  anything  to  do  with  this, 
I  ask  it  be  stricken  out. 

“The  Court:  Motion  overruled. 

“Mr.  Morosini:  May  I  have  an  exception? 

G18  “The  Court:  Yes. 

By  Mr.  Maloney: 

“Q.  Now,  did  you  ever  order  any  reprints  of  a  speech 
— I  beg  your  pardon,  strike  that,  please.  Did  you  order 
reprints  of  a  speech  or  article  entitled  ‘Giddy  Minds  and 
Foreign  Quarrels'?  A.  I  did. 

“Q.  Can  you  tell  us  how  that  particular  matter  came 
to  get  into  the  Congressional  Record?  A.  It  was  brought 
to  me  by  Prescott  Dennett  and  he  said  he  couldn’t  get  any¬ 
one  to  put  it  in  the  record. 

“Q.  Yes,  go  ahead.  A.  I  took  it  over  to  Miss  Shanks 
in  D.  Worth  Clark's  office,  and  she  put  it  in  the  Record 
for  me. 

“Q.  Keep  your  voice  up.  What  did  you  do  after  you 
got  it  from  Dennett?  A.  I  took  it  to  Senator  Clark’s 
office  and  gave  it  to  Miss  Shanks. 

“Q.  And  what  did  she  do  with  it?  A.  She  had  it  in¬ 
serted  in  the  Record  for  me. 

“Q.  Did  you  see  it  printed  in  the  Congressional  Rec¬ 
ord  thereafter?  A.  I  did. 
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“Q.  Did  you  order  some  reprints  of  that  par- 
619  tieular  article?  A.  I  did. 

!  “Q.  How  many  thousands?  A.  25,000. 

“Q.  How  much  did  you  pay  for  them?  Can  you  read 
the  writing  on  that  exhibit,  Mr.  Hill?  A.  I  cannot  read 
this  writing. 

“Q.  Can  you  tell  us  of  your  own  independent  recollec¬ 
tion  without  looking  at  this  exhibit?  A.  Xo,  I  can¬ 
not. 

619  “Q.  ‘Giddy  Minds  and  Foreign  Quarrels,’  how 
many  copies  did  you  order?  A.  10,000. 

“Q.  How  much  did  you  pay  for  it?  A.  $73.45. 

“Mr.  Morosini:  May  I  again  have  it  indicated  for  the 
record,  if  the  Court  please,  that  the  witness  is  reading 
from  the  exhibit,  and  that  the  witness  is  being  instructed 
by  counsel  as  to  what  to  read? 

“The  Court:  Well,  the  witness  is  instructed  to  use  that 
only  to  refresh  his  recollection,  if  it  does. 

“Mr.  Morosini:  May  I  therefore  have  the  testimony 
stricken? 

“The  Court:  Motion  is  overruled. 

“Mr.  Morosini:  May  I  have  an  exception. 

“The  Court:  Yes. 

620  By  Mr.  Maloney: 

“Q.  Now,  this  is  Exhibit  55,  which  is  already 
in  evidence.  On  Exhibit  55  there  is  a  notation,  ‘Giddy 
Minds  and  Foreign  Quarrels.’  Did  you  cause  that  to  be 
placed  in  the  Congressional  Record?  A.  I  did. 

“Q.  Can  you  tell  us  how  many  copies  you  ordered  re¬ 
printed  off  it?  A.  10,000  at  that  time.  I  think  there  was 
another  reprint,  I  am  not  sure,  but  I  think  there  was  an¬ 
other  reprint. 

621  “Q.  Where  did  you  get  the  draft  or  the  manu¬ 
script  for  this  article  from?  A.  From  Prescott 

Dennett. 
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“Q.  Where  did  you  get  the  $73.45  from,  which  it  cost 
you  to  have  10,000  copies  reprinted?  A.  From  Prescott 
Dennett. 

“Mr.  Morosini:  May  I  have  the  record  indicate  that 
the  witness  is  reading  from  the  exhibit  and  that  counsel 
for  the  Government  is  pointing  out  to  the  witness  that  por¬ 
tion  to  be  read? 

“The  Court:  The  record  may  so  show. 

“Mr.  Maloney:  May  the  record  also  show  that  the 
witness  has  stated  that  because  of  the  rather  dim 
(121  light  and  his  poor  eyesight,  he  cannot  pick  these 
things  out  for  himself,  and  would  prefer  to  have 
Government  counsel  indicate  where  they  are  on  this  large 
chart — 

“Is  that  true? 

“Mr.  Morosini:  If  the  witness  has  stated  that,  if  the 
Court  please,  we,  naturally,  can  have  no  objection,  but  I 
would  like  to  have  it  pointed  out  when  and  where  the  wit¬ 
ness  so  stated. 

By  Mr.  Mahoney: 

“Q.  Is  that  the  fact,  Mr.  Hill?  A.  That  is  the  fact. 

“Mr.  Maloney:  Right  here  is  where  it  is  pointed  out, 
Mr.  Morosini. 

622  “Mr.  Morosini:  Has  it  been  previously  pointed 
out?  If  it  has,  I  would  like  to  have  that  noted,  also. 

“Mr.  Maloney:  Yes,  it  has.  That  is  the  second  time. 

“Mr.  Morosini:  May  I  have  it  stated  when,  previous  to 
this  moment,  it  was  pointed  out? 

“The  Court:  Well,  I  will  allow  you  to  cross  examine 
the  witness. 

By  Mr.  Maloney: 

“Q.  Now,  I  call  your  attention  to  an  article  which,  ac¬ 
cording  to  Exhibit  55,  was  entitled  ‘Balancing  the  Risks,’ 
and  also  entitled  ‘No  Economic  Threat.’  Did  you  cause 
that  to  be  printed  in  the  Congressional  Record?  A.  I  did. 


“Q.  Where  did  you  get  the  copy  from?  A.  I  got  that 
from  the  Congressional  Record. 

“Q.  That  had  already  been  printed  in  the  Congressional 
Record,  had  it?  A.  Yes,  it  had. 

“Q.  That  did  not  come  from  Dennett,  is  that  it?  A. 
Xo. 

“Mr.  Morosini:  May  I  again  have  it  noted  for  the  rec¬ 
ord  throughout  this  testimony  here  the  witness  is  read¬ 
ing  from  the  paper,  and  counsel  for  the  Government  is 
pointing  out  that  which  he  wishes  read. 

623  “The  Court:  I  will  instruct  the  witness  not  to 
read  it  unless  bv  reading  it  his  recollection  is  re- 
freshed  so  that  he  can  then  testify  from  his  independent 
recollection. 

By  Mr.  Maloney: 

“Q.  To  get  the  record  straight  on  that  point,  can  you 
tell  us  anything  at  all  about  any  of  these  matters  from 
your  independent  recollection,  Mr.  Hill?  A.  All  the 
speeches  that  I  ordered — 

“Q.  Keep  your  voice  up,  please.  A.  All  the  speeches 
that  I  ordered  from  the  Goveriment  Printing  Office,  except 
possibly  one  that  appears  in  the  record  in  my  name,  have 
been  given  by  cash  or  check,  the  money  came  from  Prescott 
Dennett. 

“Q.  And  can  you  tell  us  the  approximate  aggregate 
total  of  the  money  which  you  received  in  cash  from  Pres¬ 
cott  Dennett  to  pay  you  for  getting  all  these  speeches  re¬ 
printed?  A.  Something  like — 

“Mr.  Morosini:  I  object  to  this  line  of  inquiry  on  the 
ground  it  is  incompetent,  irrelevant  and  immaterial,  and 
no  binding  effect  on  this  defendant. 

“The  Court:  Overruled. 

“Mr.  Morosini:  May  I  have  an  exception? 

“The  Court:  You  may  have  one. 
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“The  Witness:  I  received  somewhere  in  the  neighbor¬ 
hood  ot‘  $3,000. 

024  Bv  Mr.  Mahoney: 

“Q.  Mow  much  was  that?  A.  Around  $3,000. 
“Q.  In  cash?  A.  In  cash. 

“Q.  And  over  what  period  of  time  was  that?  A.  Pos¬ 
sibly  seven  or  eight  months. 

“Mr.  Morosini:  Now,  if  the  Court  please,  may  I  renew 
my  objection  and  ask  that  this  testimony  be  stricken  out? 
These  transactions  between  this  witness  and  Prescott  Den¬ 
nett  have  not  been  tied  up  or  connected  up  with  this  de¬ 
fendant  in  any  manner  at  all.  I  submit  to  vour  Honor  that 
this  testimony  is  prejudicial  in  any  way,  that  it 

624  should  be  stricken  out  and  the  jury  instructed  to 
disregard  it. 

“The  Court:  The  motion  is  overruled. 

“Mr.  Morosini:  May  I  have  an  exception? 

“The  Court:  Yes. 

By  Mr.  Maloney: 

“Q.  Now,  do  you  recall  having  an  article  inserted  in 
the  Congressional  Record  entitled  ‘Aid  to  England?’  W7as 
that  inserted  in  the  Congressional  Record  by  you  ?  A.  No, 
it  was  not. 

“Q.  Did  you  order  any  reprints  of  that?  A.  I  did. 
“Q.  Can  you  tell  us  how  many  thousands  you 

625  ordered?  A.  I  would  have  to  look  to  find  out.  I 
don't  remember  just  how  many. 

(Witness  consults  record.) 

“The  Witness:  25,000. 

Bv  Mr.  Malonev: 

“Q.  How* much  did  you  pay  for  the  25,000?  A.  $47.55. 
“Q.  Where  did  you  get  that  money  from?  A.  Pres¬ 
cott  Dennett. 

“Q.  And  do  you  recall  inserting  in  the  Record  an  ar- 
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tide  entitled  ‘Mrs.  Lundeen  Answers  Walter  Winched?’ 
A.  I  do. 

“Q.  Where  did  you  get  that  from?  A.  From  Mr. 
Bennett. 

“Q.  From  Prescott  Dennett?  A.  Prescott  Dennett. 
“Q.  IIow  many  thousand  copies  of  that  did  you  have 
reprinted?  A.  I  would  have  to  look. 

“Mr.  Morosini:  May  I  have  a  continuing  objection  and 
exception  to  this  line  of  testimony? 

“The  Court:  Yes. 

62.")  “The  Witness:  25,000. 

By  Mr.  Maloney: 

626  “Q.  How  much  did  you  pay  for  that?  A.  $55.22. 
“Q.  Where  did  you  get  that  money  from?  A. 

Prescott  Dennett. 

,“Q.  Now,  did  you  also  have  inserted  in  the  Record  an 
article  entitled  ‘Xo  Further  Without  War?*  A.  I  got  it 
from  the  Record,  I  didn't  have  it  inserted. 

!“Q.  Under  whose  remarks  was  that  inserted  in  the 
Record?  A.  By — there  was  two  remarks,  I  think  it  was 
by  Senator  Xye.  There  was  two  speeches  taken  from  the 
Record,  one  by  Senator  Xye  and  the  other  by  Congress¬ 
man  Sweeney. 

“Q.  How  many  thousand  copies  of  those  two  speeches 
did  you  have  reprinted?  A.  25,000. 

“Q.  And  how  much  did  you  pay  for  them?  A.  $47.55. 
“Q.  Where  did  the  money  come  from?  A.  Prescott 
Dennett. 

“Q.  In  cash?  A.  In  cash. 

“Q.  X"ow,  did  you  also  have  inserted  in  the  Record  the 
following  articles:  (1)  You  are  on  your  way  to  war.  (2) 
Stop  the  march  to  war.  (3)  Three  steps  to  war. 

627  Did  you  have  those  three  articles  inserted  in  the 
Record?  A.  I  didn’t  have  them  inserted,  I  took 

extracts  from  the  Record. 
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“Q.  They  had  already  been  printed  in  the  Record,  had 
they?  A.  They  had  already  been  printed  in  the  Record. 

“Q.  And  at  whose  suggestion  did  you  pick  out  those 
three  articles  and  have  reprints  made?  A.  At  my  own 
suggestion.  No  one  suggested  it. 

627  “Mr.  Morosini:  Pardon  me,  may  I  have  it  again 
noted  for  the  record  the  witness  is  holding  one  end 

of  the  Exhibit  and  Mr.  Maloney  the  other,  and  Govern¬ 
ment’s  counsel  is  pointing  out  that  which  he  wishes  the 
witness  to  read  ? 

“The  Court:  The  record  may  so  indicate. 

“Mr.  Malonev:  Mav  the  record  also  show  that  this 

i  •> 

exhibit  has  been  identitied  by  Mr.  Harris  as  being  a  cor¬ 
rect  transcript  of  his  records  in  the  Capitol? 

“Mr.  Morosini:  I  fail  to  see  what  the  point  of  that 
is,  if  the  Court  please.  The  matter  was  admitted  in  evi¬ 
dence. 

“Q.  How  many  thousands  of  copies  did  you  order! 
A.  35,000. 

628  “Q.  How  much  did  you  pay  for  them?  A. 
$109.50. 

“Q.  Where  did  you  get  the  money  from?  A.  Prescott 
Dennett. 

“Q.  Did  you  again  have  occasion  to  order  another  re¬ 
printing  of  those  particular  articles?  A.  I  did. 

“Q.  What  was  the  date  of  the  next  reprinting?  A. 
March  7,  1941. 

“Q.  How  many  thousands  of  copies  did  you  have 
ordered  at  that  time?  A.  25,000. 

“Q.  How  much  did  you  pay  for  them?  A.  $86.70. 
“Q.  Where  did  you  get  the  money  from?  A.  Prescott 
Dennett. 

“Q.  Now,  did  you  also  order  some  postcards?  A.  I 
did. 
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“Q.  Franked  postcards,  printed  at  the  Government 
Printing  Office?  A.  I  did. 

“Q.  Did  you  have  or  cause  to  be  inserted  in 

628  the  Record  a  certain  poem  entitled  ‘Crosses  in 
Flanders?’  A.  That  was  inserted  in  the  Record, 

but  I  didn’t  have  anything  to  do  with  inserting  it  in  the 
Record. 

629  “Q.  Under  whose  Extension  of  Remarks  was 
that  inserted  in  the  Record?  A.  Through  Con¬ 
gressman  Sweeney. 

“Q.  Did  you  order  any  reprints  of  that?  A.  I  did. 
“Q  How  many?  A  10,000. 

“Q.  How  much  did  you  pay  for  the  reprints?  A. 
$26.35. 

“Q.  Where  did  you  get  the  money  from?  A.  I  used 
my  own  money  on  that  one. 

“Q.  Did  you  also  insert  in  the  record  or  cause  to  have 
inserted  in  the  record  an  article  entitled  ‘Mrs.  Roosevelt 
is  mistaken?’  A.  I  am  not  sure  whether  I  had  it  in¬ 
serted  in  the  Record  or  not,  T  am  not  sure  of  that,  I  am 
not  positive. 

“Q.  How  many  thousand  reprints  did  you  order?  A. 
I  ordered  28,000 — No, — 

“Q.  Now,  wait  a  minute.  Look  at  this  Exhibit  55  and 
see  if  you  can  refresh  your  memory.  A.  50,000. 

“Q.  50,000  copies?  A.  Yes. 

“Q.  How  much  did  you  pay  for  them?  A.  $86.15. 

630  “Q.  Where  did  the  money  come  from?  A. 
Prescott  Dennett. 

“Mr.  Morosini:  Will  the  record  note,  if  the  Court 
please — I  do  not  like  to  do  this  every  time,  but  I  would 
like  to  have  the  record  show  that  this  testimony  the  wit¬ 
ness  is  giving  is  being  read  from  this  Exhibit  after  having 
had  it  pointed  out. 
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“By  Mr.  Maloney: 

“Q.  Now,  did  you  also  cause  to  be  inserted  in 
030  the  Record  an  article  entitled  ‘Three  warnings?’ 
A.  1  did. 

“Q.  Under  whose  Extension  of  Remarks  was  that 
printed  ?  A.  Congressman  Dworshak. 

“Q.  D-w-o-r-s-h-a-k ?  A.  That  is  right. 

“Q.  Where  did  you  get  the  copy  of  that  article  from? 
A.  I  made  it  up  myself. 

“Q.  IIow  many  thousand  copies  of  it  did  you  order? 
A.  28,000. 

“Q.  Where  did  you  get  the  money  from?  A.  Prescott 
Dennett. 

“Q.  Did  you  also  have  inserted  in  the  Record  an 
article  entitled  ‘We  burned  our  fingers  once!’  A.  I  did. 

“Q.  How  many  thousand  copies  or  reprints  did 
631  you  order?  A.  30,000. 

“Q.  Where  did  you  get  the  money  from?  A. 
Prescott  Dennett. 

“Q.  Where  did  you  get  the  copy  for  that  article  from? 
A.  1  cannot  remember.” 

•  •  •  *  « 


The  witness  Corneaby  who  was  called  by  the  Government 
to  testify  concerning  events  in  the  office  of  Senator  Lun- 
deen  while  he  was  Secretary  and  who  testified  that  he 
resigned  from  the  office  because  he  did  not  approve  of 
the  relationship  between  the  Senator  and  Viereck  and 
he  denied  that  he  was  discharged  or  forced  to  resign  or 
that  he  had  ever  requested  the  Senator  to  place  him  again 
on  the  payroll  of  the  office.  With  respect  thereto  the 
Witness  Lundeen,  the  widow  of  the  late  Senator  Lundeen, 
identified  the  signatures  of  Corneaby  to  two  letters  which 
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w^re  introduced  in  evidence  and  read  to  the  jury  as 
follows : 

1220  “Mr.  Morosini:  If  the  Court  please,  I  would 
like  to  read  these  letters  to  the  jury. 

“A  letter  from  Minneapolis,  Minnesota,  dated 

1220  April  Sth,  1940,  addressed  to  the  Hon.  Ernest  Lun- 
deen,  in  Washington,  D.  C. 

‘Dear  Senator: 

i  No  doubt,  by  this  time,  you  know  about  Margie’s  con¬ 
dition.  We  have  called  in  two  heart  specialists — one 
from  Minneapolis  and  one  from  Rochester.  I  have  two 
other  doctors  here  in  Minneapolis  looking  after  Margie 
besides  three  special  nurses  on  duty  full  time.  Her  case 
now  has  been  diagnosed  as  being  inflammation  of  the  heart 
lining  with  about  ten  or  twelve  ounces  of  water  in  same, 
along  with  bronco  pneumonia  and  streptococci  in  the  blood 
stream.  However,  I  believe  that  the  doctors  have  the 
latter  two  under  control,  but  the  heart  condition  is  very 
serious. 

‘iNow,  Ernest,  I  am  writing  you  because  I  know  you  are 
my  friend,  and  one  must  look  toward  their  friends  in  time 
of  trouble. 

‘Last  week  my  hospital  bill  was  $103.00.  The  amount 
was  so  large  because  of  the  X-rays  and  the  laboratory 
tests  they  are  making.’ 

‘i‘Mr.  Morosini:  I  am  omitting  some  sentences. 

“Mr.  Maloney:  Omit  as  much  as  you  want,  Mr. 

1221  Morosini,  it  is  all  right  with  me. 

“Mr.  Morosini:  (Continuing) 

‘I  do  not  know  how  long  this  will  continue  but  I  can 
assure  you  that  it  is  taking  the  little  money  I  had  saved 
very  rapidly.  I  am  not  able  to  do  a  single  thing  except 
walk  around  in  circles. 

‘I  believe  that  I  have  been  of  great  assistance  to  you 
in  a  financial  way.  I  am  not  taking  the  time  or  bother 
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at  this  time  to  check  into  the  matter  because  I  am  sure 
that  you  will  recall  that  I  have  assisted  you  greatly  from 
the  very  beginning.  Even  at  the  time  of  the  passing  of 
Mrs.  Luiuleen’s  mother  L  came  to  vour  rescue  with  financial 
aid.  I  do  not  care  to  and  I  know’  you  would  not  like  to 
have  me  state  it  all  here  in  this  letter,  but,  Ernest,  I  am 
calling  upon  yourself  for  help.  You  have  six  dif- 

1221  ferent  payrolls,  and  you  could  place  me  on  any 
one  of  them.  Even  if  it  is  only  for  $150.00  it  w’ould 

go  a  long  way  toward  helping  me  out.  I  can  always  show 
honest  work  for  you  in  return,  looking  after  something 
back  here.  I  am  not  going  into  this  political  situation 
until  I  know  that  my  daughter  is  on  the  road  to  recovery. 
‘So  please,  let  me  hear  from  you  by  return  mail  as  to 
what  you  can  do  for  me.  It  surely  will  be  greatly 

1222  appreciated  by  myself  and  Helen.  If  you  want  the 
facts  of  Margie’s  condition,  you  may  contact  Judge 

Devaney  who  is  stopping  at  the  Mayflower  Hotel  at  the 
present  time,  and  he  will  tell  you  about  the  whole  case.’ 
“Mr.  Morosini:  Another  letter,  dated  April  19th — 
“Mr.  Maloney:  Mr.  Morosini:  there  is  one  last  phrase 
in  there — he  says  H  can  always  show  honest  work  for  you 
in  return.’ 

“Mr.  Morosini:  Do  you  want  me  to  read  the  whole 
thing?  I  will  re-read  this  portion,  yes. 

“Mr.  Maloney:  Just  that  part. 

“Mr.  Morosini:  I  will  re-read  this  portion: 

‘You  have  six  different  payrolls,  and  you  could  place 
me  on  any  one  of  them.  Even  if  it  is  only  for  $150.00  it 
would  go  a  long  way  toward  helping  me  out.  I  can  always 
show  honest  work  for  you  in  return,  looking  after  some¬ 
thing  back  here.’ 

“A  letter  dated  April  19th,  1940,  from  Minneapolis, 
Minnesota,  to  the  Hon.  Ernest  Lundeen,  from  Edward 
Corneaby: 


i  ‘I  am  happy  to  know  that  you  have  your  payroll  filled 
because,  after  all,  this  will  help  take  care  of  some  of  our 
unemployed,  and  being  a  labor  Senator,  that  is  your  first 
duty. 

‘Regarding  our  sixteen  day  Miami  vacation — not  three 

months,  as  you  told  Judge  Devaney — I  was  fortunate 

enough  to  take  my  wife  and  daughter  for  a  two  weeks’ 

vacation,  and  I  did  not  go  on  Government  expense  or 

have  someone  else  pay  for  my  passage. 

i  ‘I  hope  in  the  future  when  you  give  out  information 

vou  will  trv  to  be  correct.  I  have  not  had  a  vacation  on 
*  •  •» 

your  payroll.  This  payroll  is  appropriated  by  the 
1+223  people  of  the  United  States,  and  it  is  your  duty  to 
see  that  each  and  every  place  is  tilled  by  citizens 
of  the  State  of  Minnesota  who  are  actually  rendering  ser¬ 
vice  for  your  constituents. 

‘I  did  not  think  1  was  actually  taking  someone  off  the 
payroll  when  1  asked  you  to  help  me  out.  I  figured  I  was 
entitled  to  it  and  that  I  could  render  service  for  the  State 
of  Minnesota  for  the  amount  received.  However,  if  you 
have  the  required  number  of  people  actually  working  in 
your  office,  I  am  very  happy  to  know’  of  same.’ 

“Signed  Edward  Corneaby.” 


XIX. 

Direction  of  the  Court  That  Witness  Lundeen  Produce 
Certain  Papers  and  Refusal  of  the  Court  to  Require  the 
Representative  of  the  Secretary  of  the  Treasury  to  Pro¬ 
duce  the  Papers  Which  Were  in  the  Possession  of  That 
Department. 

883-  The  Government  introduced  evidence  through 
884  witnesses  Spielman  and  Johnson,  former  employees 
of  the  late  Senator  T.undeen — over  the  objections 


946-  of  defendant — that  the  Senator  had  in  operation 
947  in  his  office  a  system  of  “kick-backs”  whereby 

some  of  his  employees  paid  to  the  said  Senator  a 
1146  part  of  their  salaries  pursuant  to  an  agreement  at 
the  time  he  employed  them  and  which  money  was 
used  for  other  purposes  of  his  office.  A  question 
1150-  arose  as  to  the  income  tax  account  of  the  late  Sena- 
115‘2  tor  Lundecn,  and  three  of  his  former  employees 
prepared  and  filed  statements  with  the  Bureau  of 
Internal  Revenue  as  to  the  procedure. 


Mrs.  Norma  Ward  Lundeen,  the  widow  of  the  Senator, 
was  on  the  witness  stand  where  she  was  questioned  about 
the  kickbacks,  and  the  following  occurred: 

1145  “The  Court:  Now,  will  you  answer  the  question? 

“The  Witness:  The  amount  for  salaries  allotted 
to  the  employees  in  my  husband’s  office — that  is  what  you 
are  referring  to? 

“Bv  Mr.  Morosini: 

“Q.  That  is  right.  A.  Now,  when  the  people — when 
my  husband  employed  these  girls,  he  told  them — 

“Mr.  Maloney:  (Interrupting)  Just  a  moment,  Mrs. 
Lundeen.  May  I  ask  if  the  witness  was  there  at  the  time  ? 

“The  Court:  Did  you  hear  them? 

“The  Witness:  Yes,  I  have  heard  them,  and  I  can  lead 
up  to  that  by  things  that  have  happened  since  my  hus¬ 
band’s  death. 

“Mr.  Maloney:  We  are  not  trying  to  keep  you  from 
testifying,  Mrs.  Lundeen;  we  want  only  those  things  that 
vou  know  vourself. 

“Mr.  Morosini:  Just  a  moment.  I  think  we  can  take 
care  of  this  situation  very  well,  Mr.  Maloney.  Just  sit 
down.  Now,  may  I  have  an  answer  from  this  witness, 
an  uninterrupted  answer? 
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“The  Court:  Tell  what  you  know  and  not  what  has 
been  told. 

“The  Witness:  No,  this  is  what  I  know,  that 

1146  these  employees  were  hired  at  a  certain  specified 
salary  agreeable  to  them,  and  understood  thor¬ 
oughly  by  them  when  they  came  into  the  office  that  they 
would  receive  a  certain  salary. 

“The  remainder  of  that  salary  allotted  by  the  Govern¬ 
ment  was  put  in  a  reserve  fund  for  the  office  which  was 
used  for  extra  clerk  hire,  for  extra  help  in  the  office,  for 
research  workers,  for  anything  pertaining  to  the  office 
and  not  for  personal  usage,  and  the  girls  in  the  office  knew 
that  and  I  have  signed  statements  from  at  least — 

“Bv  Mr.  Morosini: 

“Q.  (Interrupting)  Just  a  moment.  We  will  come  to 
that.  Have  you  seen  any  written  statements  made  by 
the  employees  of  your  husband’s  office  relative  to  this 
salary  situation?  A.  Yes,  sir. 

“Q.  And  when  and  where  did  you  see  these  state¬ 
ments — approximately?  A.  it  was  in  the  late  fall  of 
1940. 

“Q.  In  Washington?  A.  In  Washington. 

“Q.  By  whom  were  these  statements  made?  A. 
Phyllis  Posivio,  now  Mrs.  Spielman,  Ruth  Cummings  and 
Marion  Gross. 

“Q.  Can  you  tell  us  what  those  statements  con¬ 
tained? 

1147  “Mr.  Maloney:  Just  a  moment.  I  must  object 
to  this  time  as  not  being  the  best  evidence.  The 

statements  themselves  would  be  the  best  evidence. 

“By  Mr.  Morosini: 

“Q.  Do  you  have  those  statements  in  your  possession? 
A.  I  have  them  or  I  can  get  them. 

“Q.  You  do  not  have  them  under  vour  own  control? 
A.  I  don’t  think  I  have  them  under  my  own  control,  no. 
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“The  Court:  She  says  she  has  them  or  can  get  them. 

“Mr.  Morosini:  We  can  get  them  by  subpoena,  I  think, 
is  what  the  witness  means, — perhaps. 

“The  Court:  She  says  she  can  get  them  so  I  will  ask 
her  to  bring  the  statements. 

“Mr.  Morosini:  May  I  submit  that  the  contents  of 
certain  statements,  and  I  believe  these  identical  state¬ 
ments,  have  already  been  testified  to.  1  don’t  know 
whether  I  did  or  not,  but  I  think  I  made  an  objection  to 
any  testimony  relative  to  them,  the  statements,  not  being 
here,  and  I  submit  that  we  are  entitled  to  follow  the  same 
line. 

“The  Court:  The  witness  indicates  that  it  will  be 
very  simple  for  her  to  procure  them,  so  you  bring  them 
at  the  next  session  of  court. 

“By  Mr.  Morosini: 

“Q.  By  that  do  you  mean,  Mrs.  Lundeen — 

1148  “Mr.  Maloney:  (Interrupting)  After  all,  Mr. 

Morosini,  this  is  your  witness. 

“The  Court:  Do  not  lead  her. 

“Mr.  Morosini:  I  am  not  leading  her,  but  I  would  like 
to  clear  up  this  question. 

“Bv  Mr.  Morosini: 

“Q.  Do  you  have  those  statements  in  your  own  posses¬ 
sion? 

“The  Court:  She  has  said  she  has  them  or  can  get 
them  and  she  is  under  instruction  to  get  them. 

“The  Witness:  May  I  say  this,  Judge? 

“The  Court:  I  don’t  think  it  is  necessary  to  pursue 
it.  You  get  them  the  next  time  you  come  to  court. 

“Bv  Mr.  Morosini: 

“Q.  Can  you  bring  these  statements  with  you?  A.  I 
cannot — 

“The  Court:  (Interrupting)  She  has  said  that  she 


can. 
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“The  Witness:  Well,  may  I  alter  that? 

“The  Court:  No. 

“Mr.  Morosini:  Just  one  moment,  if  the  Court  please. 
I  think  we  are  entitled  to  this. 

“The  Court:  The  Court  has  directed  her  to  bring  them 
the  next  time  she  comes  to  court.  Now,  proceed. 

“Mr.  Morosini:  Your  Honor  can  direct  her  to 
1149  bring  them,  but  if  she  hasn't  got  them  in  her  posses¬ 
sion  or  under  her  control,  she  cannot  very  well 

bring  them.  That  is  what  I  am  trying  to  show.” 

*  #  •  •  • 

A  subpoena  was  served  on  the  Secretary  of  the  Treas¬ 
ury  or  such  representative  as  he  should  designate,  at  the 
instance  of  the  defendant,  to  come  and  bring  the  statements 
tiled  by  the  three  former  employees  of  the  late  Senator 
Lpundeen.  The  witness  Neal  appeared  and  when  asked  if 
he  had  brought  these  statements,  the  following  took 
place : 

1192  “Q.  You  were  subpoenaed  to  bring  certain  rec¬ 
ords  to  court  today,  is  that  correct?  A.  That  is 

right. 

“Q.  Have  you  brought  those  records  with  you?  A.  1 
have  not. 

“Q.  You  have  not?  A.  1  have  a  letter  here  from  the 
— signed  by  the  Assistant  Secretary  of  the  Treasury  for¬ 
bidding  me  to  bring  the  records. 

“The  Court:  May  1  see  that,  please? 

‘‘The  Witness:  Yes,  sir.  (Handing  document  to  the 
Court.) 

t‘The  Court:  Hid  you  see  the  paper? 

“Mr.  Morosini:  No,  1  have  not.  (Handing  document 
to  counsel.) 

1193  ‘Mr.  Maloney:  Has  the  Court  seen  the  copy  of 
the  regulation  in  question,  sir  ? 
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“The  Court:  Yes. 

1194  “Mr.  Morosini:  Well,  if  the  Court  please,  all 
this  is  very,  very  interesting,  but  1  still  think  we 

are  entitled  to  those  records. 

“We  have  subpoenaed  particularly — the  only  thing  we 
are  interested  in  from  this  witness  or  from  the  Depart¬ 
ment  of  Internal  Revenue — are  those  three  letters  to 
which  Mrs.  Lundeen  has  referred  the  other  day,  signed 
by  Phyllis  Posivio,  Ruth  Cummings  and  Miss  Gross,  and 
tiled  with  the  Income  Tax  Department.  She  testified  that 
she  had  them,  that  they  were  prepared  and  signed  whether 
at  her  instruction  or  at  the  instruction  of  Mr.  Neal.  1 
don’t  see  anything  in  this  letter  or  these  regulations  which 
prohibit  their  production. 

“The  Court:  This  is  a  letter  from  the  Acting  Secre¬ 
tary  of  the  Treasury  addressed  to  the  witness,  Mr.  Neal, 
instructing  him  to  respond  to  the  subpoena  duces  tecum, 
but  declines  to  produce  the  records  asked  for  upon  the 
ground  that  to  do  so  would  disclose  confidential  matter 
and  would  be  inimical  to  the  public  interest.  That  letter 
seems  to  be  based  upon  a  regulation  designated  as  Depart¬ 
ment  Circular  591,  issued  in  the  year  1938. 

“Mr.  Morosini:  Those  regulations  are  very  broad  and 
general,  if  the  Court  please.  My  eye  just  caught  one  there 
that  the  Secretary  has  in  his  discretion  to  make  available 
anything.  Certainly  if  it  is  purely  a  matter  of 

1195  discretion,  there  cannot  be  any  question  of  the 
public  good  involved  there,  when  we  need  them  on 

this  trial.  They  have  been  referred  to  in  the  course  of 
the  testimony,  and  they  have  been  subpoenaed. 

“The  Court:  If  to  require  him  to  produce  them  dis¬ 
closes  matter  which  would  be  inimical  to  the  public  in¬ 
terest,  he  would  be  in  abuse  of  his  discretion  if  he  per¬ 
mitted  them  to  be  used 
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“I  must  recognize  the  request  of  the  Secretary  and  if 
either  side  wishes  the  record  more  complete — 

“Mr.  Morosini:  I  would  like  to  have  both  the  regula¬ 
tion  and  the  letter  and  the  subpoena  made  a  part  of  the 
record. 

“Mr.  Maloney:  There  is  no  objection  to  them  going 
into  evidence,  if  Defendant’s  counsel  requires  it. 
i  “Mr.  Morosini:  All  right.  Let  us  put  them  in  evi¬ 
dence. 

“The  Court:  They  may  be  received  in  evidence. 

(Defendant’s  Exhibits  32,  32-A,  32-B,  and  32-C  are 
marked  in  evidence.) 

“By  Mr.  Morosini: 

“Q.  I  understand,  Mr.  Neal,  that  pursuant  to  instruc¬ 
tions,  you  will  not  give  any  testimony  and  will  not  pro¬ 
duce  any  of  the  records  called  for,  is  that  right?  A.  That 
is  right. 

“Mr.  Morosini:  There  is  nothing  further  we  can  do, 
Mr.  Neal. 

1196  “That  is  all.” 


•  *  *  • 

j  Assignments  of  Errors. 

1.  The  Court  erred  in  failing  to  hold  that  the  Act  of 
June  8,  1938,  52  Stat.  631,  as  amended  by  the  Act  of 
August  7,  1939,  33  Stat.,  1244-1246  (Chap.  521)  is  uncon¬ 
stitutional,  particularly  Sections  3  and  5  thereof  requiring 
the  filing  of  supplemental  registration  statements  and  the 
penal  provisions,  being  in  violation  of  the  Fifth  and  Sixth 
Amendments  to  the  Constitution  of  the  United  States 
and  depriving  the  appellant  of  due  process  of  law  because 
said  Sections  of  the  said  Act  as  amended  are  indefinite 
and  uncertain,  fix  no  standard  of  guilt,  and  are  so  vague 


that  men  of  reasonable  intelligence  must  differ  as  to  their 
meaning. 

2.  The  Court  erred  in  failing  to  hold  that,  the  supple¬ 
mental  registration  statement  form,  particularly  require¬ 
ment  or  paragraph  11  thereof,  issued  by  the  Secretary  of 
State  for  the  alleged  purpose  of  carrying  out  the  Act  of 
June  8,  1938,  as  amended  by  the  Act  of  August  7,  1939, 
and  purporting  to  comply  with  Sections  3  and  6  of  said  Act 
as  amended  and  which  all  registrants  were  required  to 
use  in  tiling  supplemental  statements,  exceeded  the  power 
and  authority  conferred  on  the  Secretary  of  State  by  said 
Act  as  amended  and  violatod  the  Fifth  and  Sixth  Amend¬ 
ments  to  the  Constitution  of  the  United  States  because  the 

i  said  supplemental  registration  forms  deprived  the  appel¬ 
lant  of  due  process  in  being  indefinite  and  uncertain,  failing 
to  fix  any  standard  of  guilt,  and  being  so  vague  that  men 
of  reasonable  intelligence  must  differ  as  to  their  meaning. 

3.  The  Court  erred  in  failing  to  hold  as  a  matter  of 
law  that  the  supplemental  registration  forms  issued  by  the 
Secretary  of  State  and  required  to  be  used  by  the  appel¬ 
lant  in  filing  his  three  supplemental  registrations,  particu¬ 
larly  requirement  or  paragraph  11  of  the  said  forms,  which 
are  each,  respectively,  the  subject  matter  of  Counts  2, 
3,  and  5  of  the  indictment,  were  in  excess  of  the  power  and 
authority  conferred  on  the  said  Secretary  of  State  by  the 
said  Act  of  June  8,  1938,  as  amended  by  the  Act  of  August 
7,  1939,  and  therefore  valid. 

4.  The  Court  erred  in  failing  to  hold  as  a  matter  of 
law  that  the  Constitutional  rights  of  the  appellant  had 
been  violated. 

5.  The  Court  erred  in  failing  to  hold  as  a  matter  of 
law  that  the  demurrer  should  be  sustained  as  to  Counts  2, 
3  and  5  of  the  indictment  relating  to  supplemental  reg¬ 
istration  statements  required  to  be  filed  with  the  Secre- 
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tarv  of  State  pursuant  by  Section  3  of  the  Act  of  June  S, 
1938,  as  amended  by  the  Act  of  August  7,  1939. 

6.  The  Court  erred  as  a  matter  of  law  in  denying  the 
motion  to  dismiss  submitted  at  the  commencement  of  the 
tr^al  and  renewed  at  the  close  of  all  evidence  in  the  case. 

7.  The  Court  erred  in  not  dismissing  Counts  2,  3  and 
5  of  the  indictment  and  in  not  sustaining  the  demurrer  to 
said  Counts  of  the  indictment  insofar  as  said  Counts  re¬ 
late  to  supplemental  registration  statements  filed  by  the 
appellant  with  the  Secretary  of  State  under  Section  3  of 
the  Act  of  June  8,  1938,  as  amended  by  the  Act  of  August 
7,1939,  as  agent  of  the  Munchner  Xeueste  Xachrichten  (the 
Munich  newspaper)  because  the  initial  and  the  said  sup¬ 
plemental  registration  statements  attached  as  exhibits  to 
the  indictment  show  on  their  face  that  appellant  was  not 
to  disseminate  propaganda  in  the  United  States  for  said 
foreign  principal  or  to  do  any  other  act  in  the  United 
States  for  the  said  foreign  principal  except  to  send  it  news¬ 
paper  and  other  clippings  and  articles  written  by  the  ap¬ 
pellant  for  publication  in  Germany,  which  activity  was 
the  performance  of  only  a  private,  non-political,  financial 
and  mercantile  activity  in  furtherance  of  the  bona  fide  trade 
or  commerce  of  the  said  newspaper  in  Germany  and  as 
such,  exempt  from  registration. 

8.  The  Court  erred  in  not  dismissing  Counts  2,  3  and 
5  of  the  indictment  as  to  the  supplemental  registration 
statements  of  appellant  as  an  agent  of  the  German  Library 
of  Information  and  of  Wirsing,  respectively,  for  the  rea¬ 
son  that  the  said  Counts  of  the  indictment  so  mixed  up 
the  alleged  activities  of  the  appellant  as  agent  for  the 
German  Library  of  Information  and  as  agent  for  Wirsing, 
as  to  which  he  had  to  register  as  agent  for  foreign  prin¬ 
cipals,  with  his  alleged  activities  as  agent  for  the  Munchner 
Xeueste  Xachrichten,  as  to  which  he  was  exempt  from 
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registration,  that  the  appellant  was  not  informed  of  the 
nature  and  cause  of  the  accusation,  and  thus  violated  his 
rights  under  the  Sixtli  Amendment  to  the  Constitution 
of  the  United  States. 

9.  The  Court  erred  in  denying  the  motion  of  appellant 
for  a  bill  of  particulars. 

10.  The  Court  erred  as  a  matter  of  law  in  holding 
that  the  applicable  regulations  issued  by  the  Secretary  of 
State,  particularly  the  paragraphs  thereof  relating  to  the 
preparation  and  filing  of  supplemental  registration  state¬ 
ments,  were  not  in  excess  of  the  power  and  authority  con¬ 
ferred  on  the  said  Secretary  of  State  by  the  said  Act  of 
June  8,  193S,  as  amended  by  the  Act  of  August  7,  1939, 
and  therefore  valid. 

11.  The  Court  erred  in  the  denial  of  the  motion  of 
appellant  for  either  a  change  of  venue  or  for  delay  in  the 
trial  by  reason  of  prejudice  and  hostility  against  the  ap¬ 
pellant  as  set  forth  in  said  motion  papers. 

12.  The  Court  erred  in  permitting  Government  counsel 
to  refer  to  and  characterize  appellant  as  a  propagandist 
and  his  activities  as  propaganda  activities. 

13.  The  Court  erred  in  depriving  the  appellant  of  the 
assistance  of  his  chief  trial  counsel,  Mr.  Morosini,  at  the 
close  of  all  evidence  because  such  action  of  the  court  was  in 
violation  of  the  rights  of  the  appellant  under  the  Sixth 
Amendment  to  the  Constitution  of  the  United  States. 

14.  The  Court  erred  as  a  matter  of  law  in  his  general 
charge  to  the  jury  concerning  the  legislative  history  of  the 
Act  of  June  8,  1938,  as  amended  by  the  Act  of  August  7, 
1939,  including  the  statement  that  said  Act  as  amended 
was  “designed  to  accomplish  the  ends  and  aims  of  the 
McCormack  Committee,”  that  said  Committee  of  the  Con¬ 
gress  was  created  in  1934,  submitted  a  report  on  Feb¬ 
ruary  13,  1935,  to  the  House  of  Representatives,  and  that 
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the  said  Act  as  amended  “was  designed  to  remedy  some 
of  the  ills  which  the  Committee  had  reported.” 

15.  The  Court  erred  as  a  matter  of  law  in  his  general 
charge  to  the  jury  that  the  legislative  history  of  the  said 
Act  of  June  S,  1938,  as  amended  by  the  Act  of  August  7, 
1939,  shows  that  Congress  intended  that  “All  persons  who 
are  in  the  United  States  for  political  propaganda  purposes; 
aliens  coming  to  or  in  the  United  States  for  propa¬ 
ganda  purposes  of  a  political  nature;  American  citi¬ 
zens  who  accept  foreign  political  propaganda  employment” 
shall  register  with  the  State  Department  and  supply  in¬ 
formation  about  their  political  propaganda  activities. 

16.  The  Court  erred  as  a  matter  of  law  in  charging 
the  jury  as  to  the  intent  and  purpose  of  the  Act  of  June 
8,  193S,  as  amended  by  the  Act  of  August  7,  1939,  on  bases 
other  than  found  within  the  four  corners  of  the  said  Act. 

17.  The  Court  erred  in  approving  and  giving  to  the 
jury  as  instructions  the  Government’s  prayers  Nos.  2, 
2A  and  8. 

18.  The  Court  erred  in  refusing  to  approve  and  give 
to  the  jury  as  an  instruction  the  appellant’s  prayer  No.  19. 

19.  The  Court  erred  in  overruling  the  objections  of  ap¬ 
pellant  to  the  admission  in  evidence  before  the  jury  of  a 
book  written  by  appellant  and  published  in  1930  under  the 
title  “Spreading  Germs  of  Hate”  and  in  permitting 
Government  counsel  over  objections  of  appellant  to  read 
extracts  therefrom  to  the  jury  at  intervals  selected  by  him 
during  his  examination  of  witnesses  and  in  his  closing  ar¬ 
gument  to  the  jury. 

20.  The  Court  erred  in  admitting  over  objections  of  ap¬ 
pellant  testimony  relative  to  a  book  entitled  “100  Families 
that  Rule  the  Empire,”  published  by  Flanders  Hall,  Inc.; 
it  appearing  that  appellant  registered  as  the  agent  of  a 
foreign  principal  for  the  publication  of  said  book,  and 


no  violation  of  that  registration  was  charged  in  the  indict¬ 
ment. 

21.  The  Court  erred  in  denying  proper  cross  examina¬ 
tion  of  witness  Nadva  Gardner. 

22.  The  Court  erred  in  directing  witness  Mrs.  Ernest 
Lundeen  to  produce  certain  papers  not  in  her  possession 
and  in  sustaining  the  refusal  of  the  Treasury  Department 
to  produce  said  papers  in  its  possession  in  response  to  a 
subpoena  ducus  tecum  issued  on  behalf  of  appellant. 

23.  The  Court  erred  in  refusing  to  permit  proper  ques¬ 
tions  directed  by  appellant  to  witness  Price  on  his  direct 
examination  in  an  attempt  to  elicit  from  him  the  facts  con¬ 
cerning  his  preparation  of  the  supplemental  registration 
forms  issued  by  the  Secretary  of  State  and  particularly  the 
source  from  which  he  obtained  the  statement  or  require¬ 
ment  No.  11  in  said  form  that  the  registrant  “Give  a  com¬ 
prehensive  statement  of  the  nature  of  the  business  of  the 
registrant.  ” 

24.  The  Court  erred  in  refusing  to  direct  witness  Adams 
of  the  State  Department  to  produce  in  response  to  a  sub¬ 
poena  ducus  tecum  registration  statements  and  supple¬ 
mental  registration  statements  filed  by  other  registrants, 
and  in  denying  the  offer  of  proof  by  appellant  that  ap¬ 
proximately  500  out  of  a  total  of  approximately  560  regis¬ 
tration  statements  and  supplemental  registration  state¬ 
ments  filed  by  other  registrants  with  the  Secretary  of  State 
answered  the  questions  on  the  registration  forms  in  pre¬ 
cisely  the  same  manner  as  did  this  defendant. 

25.  The  Court  erred  in  refusing  to  permit  Joseph  F. 
Guffev,  United  States  Senator  from  the  State  of  Pennsvl- 
vania,  to  testify  as  to  the  practice  in  his  office  of  inserting 
material  in  the  Congressional  Record,  purchasing  reprints, 
and  mailing  same  under  his  official  frank. 
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26.  The  Court  erred  in  rejecting  an  offer  of  proof  by 
appellant  that  Senator  Guffey  inserted  in  the  Congressional 
Record  an  interventionist  speech  by  Mr.  Bullitt  on  or  about 
August  IS,  1940 ;  that  Senator  Guffey  ordered  1,000,000  re¬ 
prints  of  that  speech  and  1,000,000  franked  envelopes  in 
which  to  mail  them;  that  the  reprints  and  envelopes  were 
paid  for  by  The  Council  of  Democracy;  and  that  9S4,000 
copies  of  the  speech  were  distributed  without  the  necessity 
of  addressing  the  envelopes  because  the  Post  Office  De¬ 
partment  placed  them  in  individual  mail  boxes. 

27.  The  Court  erred  in  refusing  to  admit  on  behalf  of 
appellant  evidence  from  the  Government  Printing  Office 
relative  to  reprints  of  addresses  and  other  material  from 
the  Congressional  Record  ordered  by  various  members  of 
the  Senate  and  House  of  Representatives  for  mailing  in 
franked  envelopes. 

28.  The  Court  erred  in  refusing  to  permit  in  evidence 
before  the  jury  a  report  by  the  Dies  Committee  of  the 
House  of  Representatives  for  the  purpose  of  impeaching 
the  witness  Spielman. 

29.  The  Court  erred  in  permitting  Government  counsel, 
over  objections  of  appellant,  to  introduce  in  evidence  the 
book  “Lord  Lothian  v.  Lord  Lothian”  and  several  other 
books  published  by  Flanders  Hall,  Inc.,  it  not  having  been 
shown  that  appellant  was  the  agent  of  any  foreign  prin¬ 
cipal  in  connection  with  the  publication  of  such  books  or  any 
of  them. 

30.  The  Court  erred  in  permitting  Government  counsel, 
over  objections  of  appellant,  to  introduce  in  evidence  copies 
of  certain  speeches  and  other  material  reprinted  from  the 
Congressional  Record  and  which  were  mailed  under  the 
franks  of  certain  members  of  Congress  by  witness  Hill, 
it  not  having  been  shown  that  appellant  was  the  agent  of 
any  foreign  principal  in  that  connection. 


31.  The  Court  erred  in  permitting  Government  counsel 

over  objections  of  appellant,  to  place  in  evidence  a  reprint 

from  the  Congressional  Record  of  an  address  by  Senator 

Lundeen  entitled  “Six  Men  and  War,”  it  not  being  shown 

that  appellant  was  the  agent  of  any  foreign  principal  in 

connection  with  anv  assistance  he  mav  have  rendered  Sen- 

*  •> 

ator  Lundeen  in  the  preparation  of  said  address. 

32.  The  Court  erred  in  permitting  Government  counsel, 
over  objections  of  appellant,  to  introduce  any  evidence  con¬ 
cerning  any  activity  of  appellant,  to  introduce  any  evi¬ 
dence  concerning  any  activity  of  appellant  with  respect  to 
Flanders  Hall,  Inc.,  or  its  publications,  or  with  respect  to 
any  address  of  any  member  of  Congress  or  any  reprint 
from  the  Congressional  Record  without  establishing  by 
relevant,  material  and  competent  evidence  that  appellant 
was  the  agent  of  a  foreign  principal  in  connection  there¬ 
with. 

33.  The  Court  erred  in  permitting  any  evidence,  over 
objections  of  appellant,  concerning  any  activity  of  appel¬ 
lant  with  respect  to  any  allegation  of  the  indictment  with¬ 
out  its  being  established  by  material,  competent  and  rele¬ 
vant  evidence  that  such  activity  was  the  nature  of  the 
business  of  the  appellant  and  that  it  was  conducted  by 
appellant  as  the  agent  of  a  foreign  principal. 

34.  The  Court  erred  in  not  declaring  a  mistrial  because 
of  the  misconduct  of  Prosecutor  William  Power  Maloney 
in: 

(a)  His  opening  remarks  to  the  jury; 

(b)  His  audible  asides  and  remarks  in  the  pres¬ 
ence  of  the  jury  while  appellant’s  counsel  were 
conducting  the  examination  and  cross  examina¬ 
tion  of  witnesses; 

(c)  His  bringing  into  the  trial  room  before  the 
jury  mail  sacks  said  to  contain  copies  of  re- 
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prints  from  the  Congressional  Record  when  ap¬ 
pellant  had  requested  copies  of  the  few  reprints 
introduced  in  evidence  by  the  Government  and 
when  the  Court  had  expressly  directed  Mr.  Ma¬ 
loney  not  to  bring  the  mail  sacks  before  the 
jury. 

(d)  His  improper  examination  of  witnesses  by  lead¬ 
ing  questions ; 

(e)  His  improper  examination  of  Congressman 
Hamilton  Fish; 

I  (f)  His  inflammatory  and  emotional  closing  argu¬ 
ment  to  the  jury. 

35.  The  Court  erred  in  refusing  to  grant  appellant’s 
motion  for  a  directed  verdict. 

36.  The  Court  erred  in  admitting  testimony  over  the 
objections  of  appellant  respecting  matters  not  contained  in 
the  indictment  and  which  testimony  tended  to  create  an 
atmosphere  prejudicial  to  the  appellant. 

37.  The  Court  erred  in  admitting  testimony  concern¬ 
ing  the  so-called  Holt  manuscript. 

38.  The  Court  erred  in  admitting  over  objections  of 
appellant  secondary  evidence  concerning  alleged  letters 
parsing  between  witness  Hill  and  appellant  which  witness 
Hill  admitted  he  had  destroyed.  Also,  in  admitting  over 
objections  of  appellant  improper  secondary  evidence  by  the 
witnesses  Webber  and  by  the  witness  Johnson. 

o.  r.  McGuire, 

Attorney  for  Appellant. 

Service  of  copy  of  the  foregoing  Assignment  of  Errors 
is  acknowledged  this  30th  day  of  March,  1942. 

WILLIAM  POWER  MALONEY, 

Special  Assistant  to  the  Attorney  General 
of  the  United  States. 
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XX. 

Docket  Entries. 

DISTRICT  COURT  OF  THE  UNITED  STATES 
for  the  District  of  Columbia. 

CRIMINAL  COURT 


Parties: 


No.  68584  United  States 


George  Sylvester.  Viereck 


Cnarge: 

Vio.  Act  of  June  8,  1938 
and  as  amended  by  act 
of  Aug.  7.  1939  (22  U.  S. 
C.  Sec.  233,  Secs.  A  to 
G,  Incl.) 

G.  J.  No.  Orig. 

(G.  J.  24777) 


Attorneys  For  Prosecution: 

•> 

Attorneys  For  Defendant:  Daniel  F.  Cohalan,  Emil 
Morosini. 


Date 


Proceedings 


1941 

Oct.  8  Presentment  and  indictment  Filed. 

“  10  Recog.  $15000  taken  with  U.  S.  Fidelity  & 

Guaranty  Co.,  surety. 

10  Arraigned,  Plea  Not  Guilty  (2  weeks,  etc.). 
Appearance  of  Daniel  F.  Cohalan  and  Emil 
Morosini  entered. 

11  Recog.  $15000  taken  with  U.  S.  Fidelity  and 
Guaranty  Co.,  surety  for  appearance  before  U. 
S.  District  Court  for  District  of  Columbia  filed. 

24  Plea  “Not  Guilty”  withdrawn.  Demurrer  to 
indictment  filed. 

Nov.  3  Memorandum  of  law  in  support  of  defendant’s 
demurrer  filed. 

Demurrer  to  the  indictment  is  argued  and  sus¬ 
tained  as  to  the  1st  and  4th  cts.  and  overruled 
as  to  the  2nd,  3rd  &  5th  cts. 
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Date  Proceedings 

Nov.  10  Arraigned.  Plea  Not  Guilty  to  counts  two,  three 
and  five. 

Trial  set  for  Jan.  12, 1942. 

Nov.  3  Order  sustaining  demurrer  to  counts  1  and  4  of 
the  indictment  and  denying  the  demurrer  to  the 
remaining  counts  of  the  indictment  filed  (Golds- 
bo rough,  J.). 

24  Letter  appointing  Albert  E.  Arent  as  special 
attorney  to  represent  the  U.  S.  in  this  case  filed. 
Oath  of  same  filed. 

Dec.  22  Petition  and  motion  to  suppress  evidence  and  for 
the  return  of  same  to  deft,  filed. 

1942 

Jan.  7  Motion  for  a  Bill  of  Particulars  filed. 

19  Affidavit  of  Personal  Bias  and  Prejudice  of  Jus¬ 
tice  T.  Alan  Goldsborough  filed  by  the  Attorney 
General  of  the  U.  S.  Oral  motion  predicated  upon 
said  affidavit  is  by  the  Court  denied. 

19  Motion  for  better  Bill  of  Particulars  argued  and 
overruled.  Exc. 

19  Petition  to  suppress  evidence  and  return  of  prop¬ 
erty  argued  and  overruled.  Exc. 

20  Affidavit  of  Personal  Bias  and  Prejudice  of 

|  Judge  T.  Alan  Goldsborough  is  withdrawn  by 

the  Attorney  General  of  the  U.  S. 

7 942 

Jan.  22  Motion  for  Re- Argument  of  deft’s  motion  to  sup¬ 
press  evidence  and  for  the  return  of  same  and 
affidavits  of  George  Sylvester  Viereck  and 
Margaret  E.  Viereck  in  support  thereof  filed. 

22  Motion  for  Re-Argument  of  deft’s,  motion  to 
suppress  evidence  and  for  the  return  of  same  is 
granted. 

22  Memorandum  of  Points  &  Authorities  in  sup¬ 
port  of  motion  to  suppress  evidence  is  filed. 
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Date 


Proceedings 


Jan.  22 


22 


29 


29 


29 


Motion  for  change  of  Venue  and  other  Relief 
filed. 

Motion  to  suppress  evidence  and  motion  for 
change  of  venue  are  set  for  hearing  on  Jan.  29, 
1942  at  10  A.  M. 

Points  and  Authorities  of  Government  in  opposi¬ 
tion  to  deft's,  motion  for  change  of  venue  filed. 
Motion  of  deft,  to  require  Justice  Letts  to  dis¬ 
qualify  himself  to  act  in  this  case  filed. 

Motion  for  re-argument  of  deft’s  motion  to  sup¬ 
press  evidence  and  for  return  of  same  with¬ 
drawn. 


DISTRICT  COURT  OF  THE  UNITED  STATES 
foe  the  District  of  Columbia. 

CRIMINAL  COURT 


Parties : 

No.  68584  United  States 

vs. 


Geobge  Sylvester  Vie  reck 


Attorneys  For  Prosecution: 

Attorneys  For  Defendant:  Emil  Morosini,  Jr.,  Daniel 
F.  Cohalan,  Jr.,  0.  R.  McGuire. 

Date  Proceedings 

1942 

Jan.  29  Motion  to  deft,  to  require  Justice  Letts  to  dis¬ 
qualify  himself  in  this  case  is  argued  and  over¬ 
ruled.  Exc.  noted. 

29  Motion  of  deft,  for  change  of  venue  argued  and 
submitted. 
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Date 


Proceedings 


Jan.  29 

Feb.  16 


i 


Feb.  13 

i 

17 


18 

19 


Points  and  Authorities  of  Government  in  op¬ 
position  to  deft’s,  motion  to  suppress  evidence 
and  return  evidence  filed. 

Jurors  from  Crim.  Nos.  3  and  2  sworn  on  voir 

dire. 

Empaneling  of  jury  begun  and  continued  until 
tomorrow. 

Motion  for  change  of  venue  and  for  other  relief 
to  restrain  Mr.  Win.  Maloney  from  holding  press 
conferences  heretofore  argued  and  submitted,  is 
overruled.  Exc. 

Motion  for  change  of  venue  and  for  other  relief 
re-argued  and  overruled.  Exc. 

Oral  motion  to  dismiss  indictment  argued  and 
overruled.  Exc. 

Petition  to  commit  Prescott  Dennett  witness  on 
behalf  of  the  U.  S.  filed.  Order  committing 
Prescott  Dennett  U.  S.  Witness  filed.  (Letts,  J.) 
Recog.  $1500  taken  with  Isaac  B.  Jones,  surety. 
Empaneling  of  jury  continued.  Jurors  from 
Crim.  No.  One  sworn  on  voir  dire. 

Jury  sworn.  It  appearing  to  the  Court  that  the 
trial  of  this  case  is  likely  to  be  a  protracted  one, 
the  Court  directs  the  calling  of  two  alternate 
jurors;  two  additional  jurors  are  called  and 
George  M.  Wright  and  John  M.  Krauss  are  sworn 
as  alternate  jurors;  case  respited  until  tomor¬ 
row. 

Trial  resumed,  same  jury;  respited  until  to¬ 
morrow. 

Trial  resumed,  same  jury;  respited  until  to¬ 
morrow.  Prescott  Dennet,  U.  S. 

Witness  surrendered  by  Isaac  B.  Jones,  surety. 
Surety  exonerated.  U.  S.  Witness  committed  to 
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Date  Proceedings 

W.  A.  &  Jail.  Bond  for  U.  S.  Witness  fixed  by 
Court  at  $3500.00. 

Feb.  20  Trial  resumed,  same  jury;  respited  until  Tues¬ 
day,  Feb.  24,  1942. 

24  Trial  resumed,  same  jury;  respited  until  tomor¬ 
row. 

25  Trial  resumed,  same  jury;  respited  until  Mon¬ 
day,  March  2,  1942. 

Mar.  2  Trial  resumed,  same  jury;  respited  until  tomor¬ 
row. 

3  Trial  resumed,  same  jury;  respited  until  tomor¬ 
row. 

4  Trial  resumed,  same  jury;  respited  until  tomor¬ 
row. 

5  Trial  resumed,  same  jury;  alternate  jurors  ex¬ 
cused;  verdict  guilty  as  indicted  on  counts  2,  3 
&  5.  Jury  polled;  Deft,  committed. 

13  Sentenced  to  Pen. 

For  period  of  8  mos.  to  2  yrs.  on  2nd  count;  S 
mos.  to  2  yrs.  on  3rd  count  to  take  effect  at  the 
expiration  of  2nd  count;  8  mos.  to  2  yrs.  on  5th 
count,  to  take  effect  at  the  expiration  of  3rd 
count;  and  pay  a  fine  of  $500  on  each  count  and 
costs  of  this  trial.  Fines  and  costs  stayed  pend¬ 
ing  appeal  (Letts,  J.). 

Mar.  13  Motion  for  bail  pending  appeal  filed  and  denied. 

Notice  of  Appeal  filed,  $5.00  Clerk’s  fee  paid. 
Motion  to  withdraw  appearance  of  Edward  J. 
Hickey  filed  and  granted.  (Letts,  J.) 

Copy  of  letter  notifying  the  Court  of  the  filing 
of  Notice  of  Appeal  filed. 

11  31  Bill  of  Exceptions  including  Gov’ts.  Exhibit  #12 
and  certified  copies  of  Deft’s.  Exhibits  Nos.  51, 
52,  53,  54,  57,  58,  60,  61,  62,  63,  64,  65,  66,  67,  68, 
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Date  Proceedings 

~  69,  70,  72,  73,  74,  75,  77,  78,  80,  81,  82,  83,  84,  85,  & 

86,  and  copy  submitted,  signed,  made  of  record 
and  filed. 

Designation  of  record  filed.  Assignment  of 
errors  filed.  Letter  of  0.  R.  McGuire,  Attv.  for 
Deft,  certifying  as  to  accuracy  of  transcript  of 
testimony  filed. 

Apr.  1  Order  directing  Clerk  to  send  certain  exhibits  to 
U.  S.  Court  of  Appeals  for  D.  C.  filed.  (Letts, 

J.) 

9  Supplemental  Designation  of  Record  filed.  (Letts 
J.) 

13  Record  on  appeal  delivered  to  Atty.  0.  R.  Mc- 
i  Guire  $30.85  paid  and  credited. 


XXL 

Judgment  and  Commitment. 

DISTRICT  COURT  OF  THE  UNITED  STATES 
for  the  District  of  Columbia  Division. 


United  States 
vs. 

George  Sylvester  Viereck 


No.  68584  Criminal1  Indictment  in 
five  counts  for  violation  of  U.  S.  C.. 
Title  22,  Sec.  233,  a  to  g  incl..  Act  of 
June  8,  1938  and  as  amended  by  Act 
of  August  7,  1939. 


On  this  13th  day  of  March,  1942,  came  the  United  States 
Attorney,  and  the  defendant  George  Sylvester  Viereck  ap¬ 
pearing  in  proper  person,  and  by  counsel,  Messrs.  Daniel 
F.  Cohalan,  Jr.  and  0.  R.  McGuire,  Sr. 

2 . and. 

The  defendant  having  been  convicted  on3  a  verdict  of 
guilty  of  the  offense  charged  in  the1  indictment  in  the  above- 

1  Indictment  or  information.  2  Insert  (a)  “by  counsel”  or  (b)  “having 
been  advised  of  his  constitutional  right  to  counsel  and  having  been  asked 
whether  he  desired  counsel  assigned  by  the  Court,  replied  that  he  did  not,” 
whichever  is  applicable.  3  Insert  the  words  "his  plea  of  guilty,”  “plea  of  nolo 
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entitled  cause,  to  wit4  Counts  2,  3  and  5 :  Vio.  Act  of  June 
8,  1938  and  as  amended  by  Act  of  August  7,  1939  (22  U.  S. 
C.,  Sec.  233,  a  to  g  inclusive.)  and  the  defendant  having 
been  now  asked  whether  he  has  anything  to  say  why  judg¬ 
ment  should  not  be  pronounced  against  him,  and  no  suf¬ 
ficient  cause  to  the  contrary  being  shown  or  appearing  to 
the  Court,  IT  IS  BY  THE  COURT 

ORDERED  AND  ADJUDGED  that  the  defendant,  hav¬ 
ing  been  found  guilty  of  said  offenses,  is  hereby  committed 
to  the  custody  of  the  Attorney  General  for  imprisonment 
in  an  institution  of  the  5Penitentiary  type  to  be  designated 
by  the  Attorney  General  or  his  authorized  representative 
for  the  period  of6  Eight  (8)  months  to  Two  (2)  years  on 
the  second  count  of  the  indictment;  Eight  (8)  months  to 
Two  (2)  years  on  the  third  count  of  the  indictment,  said 
sentence  to  run  consecutively  with  the  sentence  imposed  on 
second  count  of  the  indictment;  and  Eight  (8)  months  to 
Two  (2)  years  on  the  fifth  count  of  the  indictment,  said 
sentence  to  run  consecutively  with  sentence  imposed  on 
the  third  count  of  the  indictment;  and  pay  a  fine  of  live 
Hundred  ($500.00)  Dollars  on  each  of  the  second,  third 
and  fifth  counts  of  the  indictment ;  and  pay  the  costs  of  this 
trial  and  that  said  defendant  be  further  imprisoned  until 
payment  of  said  fine,  or  fine  and  costs,  or  until  said  de¬ 
fendant  is  otherwise  discharged  as  provided  by  law.7 

IT  IS  FURTHER  ORDERED  thats  execution  on  the 
above  judgment  for  the  collection  of  the  fines  imposed  and 
the  costs  therein  taxed  against  the  defendant,  is  stayed 

contendere."  or  "verdict  of  guilty,"  as  the  case  may  be.  4  Name  specific 
offense  or  offenses  and  specify  counts  upon  which  convicted.  5  Insert  type  of 
institution  such  as  "Jail,”  "training  school.”  "reformatory,"  "penitentiary."  or 
"special."  If  prisoner's  circumstances  require  special  type  institution,  Marshal 
should  submit  facts  and  recommendations  of  Court  to  Attorney  General  where 
regulations  do  not  apply.  6  Insert  sentence  and  any  provision  for  payment 
of  fine  and  state  whether  sentences  are  to  run  concurrently  or  consecutively 
and,  if  consecutively,  when  each  term  is  to  begin;  that  is.  with  reference  to 
termination  of  preceding  term,  or  with  respect  to  any  other  outstanding  or 
unserved  sentence.  7  Strike  out  if  Court  did  not  so  order.  S  Indicate  any 
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pending  disposition  of  any  appeal  which  may  be  taken  to 
the  Court  of  Appeals  for  the  District  of  Columbia. 

IT  IS  FURTHER  ORDERED  that  the  Clerk  deliver  a 
certified  copy  of  this  judgment  and  commitment  to  the 
United  States  Marshal  or  other  qualified  officer  and  that  the 
same  shall  serve  as  the  commitment  herein.9 

(Signed)  F.  DICKINSON  LETTS, 

(seal)  United  States  District  Judge . 

order  i  with  respect  to  suspension  and  probation.  9  Certified  copy  to  accompany 
defendant  to  institution. 
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Argument .  16 

I.  Section  3  of  the  Act  of  June  8,  1938  as 
Amended  by  Section  2  of  the  Act  of  Au¬ 
gust  7,  1939,  and  Section  5  of  the  Act  of 
June  8,  1938  Are  Unconstitutional  Because 
in  Violation  of  the  Fifth  and  Sixth 
Amendments  to  the  Constitution  of  the 
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ported  in  the  Supplemental  Registration 
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IN  THE 


United  States  Court  of  Appeals 

for  the  District  of  Columbia 


No.  8204 


GEORGE  SYLVESTER  VIERECK,  Appellant 

vs. 

THE  UNITED  STATES  OF  AMERICA,  Appellee 


Appeal  From  the  United  States  District  Court  for  the 

District  of  Columbia 


BRIEF  FOR  APPELLANT 


Jurisdictional  Statement. 

This  is  an  appeal  under  Title  17,  Sec.  17-101,  D.  C.  Code 
(1940  Ed.)  from  a  conviction  and  sentence  on  March  * 
19^in  the  United  States  District  Court  for  the  District  of 
Columbia  for  terms  of  8  months  to  2  years  each  under 
Counts  II,  III  and  V  of  an  indictment  pursuant  to  the  Act 
of  June  8,  1938,  c.  327,  (52  Stat.  631)  as  amended  by  the 
Act  of  August  7, 1939,  c.  521,  (53  Stat.,  1244),  the  sentences 
to  run  consecutively  and  not  concurrently ;  to  a  fine  of  $500 
on  each  of  the  three  counts ;  and  to  pay  the  costs  of  the  pro¬ 
ceeding1  (Appellant’s  App.  324-326). 

1  For  a  first  offender,  the  sentence  was  most  severe.  Also  the  court  was 
clearly  in  error  in  imposing  in  addition  to  the  sentence  of  imprisonment 
aggregating  from  2  to  six  years  and  an  aggregate  fine  of  $1,500,  a  further 
punishment  to  pay  the  costs  of  the  proceedings.  The  Original  Act,  in 
Section  5,  which  was  then  unamended,  having  provided  for  imprisonment 
and/or  fine,  the  court  could  not  add  thereto  by  a  further  fine  of  the  costs 
of  the  proceedings.  Harris  v.  Nixon,  27  App.  D.  C.  94,  certiorari  denied, 
201  U.  S.  645;  United  States  v.  Marshall,  6  Mackey  (D.  C.),  34;  Fields  v. 
United  States,  27  App.  D.  C.  433,  certiorari  denied.  205  U.  S.  292. 
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The  conviction  and  sentence  were  not  for  failure  to 
register,  but  for  alleged  failure  to  properly  answer  para¬ 
graphs  11  of  three  supplemental  registration  forms  which 
required  the  registrant  to  give:  “Comprehensive  State¬ 
ment’  of  nature  of  business  of  registrant”  (Appellant’s 
App.  27-29;  30-33;  37-44). 

Since  the  date  of  the  sentence  the  Congress  has  amended 
and  reenacted  in  S-2399  (Public  No.5?.2-.  approved  April  *-f, 
1942),  the  said  act  of  June  8, 1938,  as  amended  by  the  Act  of 
August  7,  1939.  For  brevity,  the  Act  of  June  8,  1938  will 
be  herein  referred  to  as  the  Original  Act;  the  said 
Original  Act  where  amended  in  sections  1,  3  and  4  by  the 
act  of  August  7,  1939,  will  be  referred  to  as  the  Amended 
Act ;  and  the  Act  of  April  V?,  1942,  further  amending  and 
reenacting  both  of  said  acts  of  1938  and  1939,  will  be 
referred  to  as  the  New  Act. 

Statement  of  the  Case. 

This  is  a  case  of  first  impression,  in  the  appellate  courts. 

The  appellant  became  an  American  citizen  as  the  result 
of  the  naturalization  of  his  father  on  November  15,  1901, 
in  the  United  States  District  Court  for  the  Southern  Dis¬ 
trict  of  New  York  (Appellant’s  App.  22).  He  has  con¬ 
tinuously  resided  in  the  United  States  since  then  except  for 
short  trips  abroad  to  secure  data  for  books  and  magazine 
articles.  He  is  an  author  and  journalist  of  note.  He  has 
written  some  twenty  books  which  have  been  published,  the 
first  one  being  in  1907  (Appellant’s  App.  168-172).  He  has 
written  many  articles  for  leading  magazines,  including 
Liberty  and  the  Saturday  Evening  Post  (Appellant’s  App. 
172-177).  A  series  of  articles  first  published  in  the  latter 
magazine  were  republished  as  a  book  in  1930  under  the 
title  of  “Spreading  Germs  of  Hate,”  (Gov.  Ex.  12).  This 
book  was  a  factural  study  of  propaganda  in  the  United 
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States  by  the  British,  French,  Germans,  Irish,  and  Ameri¬ 
cans  during  the  World  "War  of  1914-1918  and  the  foreword 
thereto  was  written  by  Col.  E.  M.  House,  the  intimate 
friend  and  advisor  of  the  late  President  Wilson. 

Appellant’s  indictment 

The  indictment  of  appellant  for  failing  to  answer  para¬ 
graphs  11  of  two  original  and  three  supplemental  registrant 
statements — the  indictment  having  five  counts,  one  for  each 
of  the  registration  statements — came  about  as  follows: 

The  appellant  entered  into  a  contract  of  July  20,  1939 
(Appellant’s  App.  24-25)  with  the  Munchner  Neuesie 
Nachrichten,  hereinafter  referred  to  as  the  Munich  news¬ 
paper,  under  which  he  was  to  furnish  said  newspaper, 
from  time  to  time,  reports  on  the  general  situation,  di¬ 
gests  of  the  press,  etc.,  as  well  as  material  for  publication 
in  said  newspaper.  The  appellant  announced  this  contract 
in  letter  of  September  11,  1939  to  the  Secretary  of  State 
(Appellant’s  App.  78-79)  and  upon  being  requested  to 
register  with  respect  to  said  contract,  the  appellant  ex¬ 
ecuted  and  filed  on  September  26,  1939  with  the  State  De¬ 
partment  a  registration  on  the  prescribed  form  for  that 
purpose  (Appellant’s  App.  20-23),  attaching  to  the  regis¬ 
tration  statement  a  copy  of  the  said  contract  of  July  20, 
1939. 

The  appellant  next  entered  into  a  contract  dated  Sep¬ 
tember  27, 1939  (Appellant’s  App.  25-26)  with  the  German 
Library  of  Information,  which  contract  was  expanded  and 
renewed  on  January  25,  1941  (Appellant’s  App.  48-50). 
The  appellant  sent  with  his  letter  of  October  7,  1939,  a 
copy  of  the  contract  of  September  27, 1939,  to  the  Secretary 
of  State,  which  that  official  filed  as  an  exhibit  with  the 
registration  statement  previously  filed  on  September  27, 
1939  showing  that  appellant  was  an  agent  of  the  Munich 
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newspaper.  The  expanded  and  renewed  contract  of  Jan¬ 
uary  25,  1941,  between  the  appellant  and  the  German 

i 

Library  of  Information  was  made  a  part  of  the  appellant’s 
supplemental  registration  statement  filed  April  25,  1941 
with  the  State  Department  (Appellant’s  App.  44-50).  Also 
on  March  17,  1941,  the  appellant  filed  with  the  State  De¬ 
partment  an  initial  registration  statement  on  the  form 
prescribed  by  the  Secretary  of  State  showing  that  the  ap¬ 
pellant  had  become  the  agent  of  Dr.  Gisellier  Wirsing  for 
the  publication  in  the  United  States  of  a  book  by  Dr. 
Wirsing  entitled  “One  Hundred  Families”,  the  contract 
consisting  of  two  cablegrams  being  attached  to  the  registra¬ 
tion  form  (Appellant's  App.  37-41). 

The  first,  contract  of  September  27,  1939,  with  the  Ger¬ 
man  Library  of  Information  stipulated  that: 

“It  is  understood,  in  accordance  with  your  wishes 
as  well  as  mine,  that  I  shall  not  be  asked  to  prepare  or 
edit  matter  derogatory  to  the  United  States,  or  to 
undertake  any  editorial  assignment  which  could  pos¬ 
sibly  conflict  with  American  laws  and  my  duties  as 
an  American  citizen.”  (Appellant’s  App.  26). 

The  new  contract  of  January  25,  1941 — likewise  consist¬ 
ing  of  a  letter  from  appellant  approved  bv  a  representative 
of  the  German  Library  of  Information — also  stipulated  in 
the  same  respect  that: 

“I  need  not  repeat,  because  I  know  that  you  agree 
with  me  heartily,  that  the  stipulations  of  my  contract 
apply  to  any  new  work  which  I  may  undertake. 

“It  is  clearly  understood  that  I  am  not  to  be  called 
upon  to  do  any  work  which  conflicts  in  any  way  with 
my  duties  as  an  American  citizen. 

“I  am  not  required  to  sponsor  any  publication 
which  in  any  way  enhances  the  tension  between  the 
races  and  religions  represented  by  the  divers  elements 
which  make  up  the  United  States.”  (Appellant’s  App. 
49-50). 
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The  Munich  newspaper  contract  of  July  20, 1939  was  can¬ 
celled  and  the  Secretary  of  State  notified  thereof  in  letter 
dated  September  8,  1941  from  the  appellant  (Appellant’s 
App.  90).  The  contract  with  the  German  Library  of  In¬ 
formation  also  was  cancelled  by  the  parties  and  the  Secre¬ 
tary  of  State  notified  thereof  in  letter  of  July  9,  1941,  from 
the  appellant  (Appellant’s  App.  51). 

These  two  initial  registration  statements  filed  September 
27,  1939  and  March  17,  1941,  respectively,  were  respect¬ 
ively  made  the  basis  of  Count  I  and  Count  IV  of  an  indict¬ 
ment  filed  October  8,  1941,  against  the  appellant  in  the 
United  States  District  Court  for  the  District  of  Columbia 
where  the  registration  statements  were  filed  though  he  is  a 
resident  of  the  Southern  District  of  New  York.  Upon 
demurrer  to  the  entire  indictment,  Mr.  Justice  Golds- 
borough  struck  out  Counts  I  and  IV  thereof  (Appellant’s 
App.  53-56).  Consequently  they  may  be  laid  to  one  side 
as  not  being  directly  involved  in  this  appeal. 

Under  Section  3  of  the  original  Act  as  amended,  which  is 
exclusively  concerned  with  supplemental  registration  state¬ 
ments  of  those  who  had  filed  initial  registration  statements 
under  Section  2  of  the  Act  of  June  8, 1938,  appellant  was  re¬ 
quired,  within  thirty  days  after  the  end  of  each  six  months 
period,  following  the  filing  of  his  initial  registration  state¬ 
ment,  to  file  supplemental  registration  statements  on  forms 
likewise  prescribed  by  the  Secretary  of  State. 

While  the  appellant  had  filed  two  separate  initial  regis¬ 
tration  statements,  as  above  indicated,  as  agent  for  each  of 
two  foreign  principals  and  the  first  registration  statement 
had  been  used  by  the  State  Department  with  which  to  file  a 
contract  between  appellant  and  a  third  foreign  principal, 
the  appellant’s  attorneys,  Messrs.  Cohalan  &  Morosini,  for¬ 
warded  with  their  letter  of  April  24,  1941  to  the  Secretary 
of  State  one  supplemental  registration  statement  for  the 
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appellant  as  agent  for  two  foreign  principals.  In  doing 
so,  these  attorneys  advised  the  State  Department  that  it 
was  their  understanding  one  registration  statement  was 
sufficient  for  the  foreign  principals  (Appellant’s  App. 
S7-S8). 

The  State  Department  replied  in  letter  of  May  3,  1941, 
acknowledging  receipt  of  the  said  supplemental  registra¬ 
tion  statement  and  advising  these  attorneys  that: 

uYour  statement  that  this  Supplemental  Registra¬ 
tion  Statement  is  intended  to  cover  all  of  Mr.  Vier- 
eck’s  activities  on  behalf  of  all  foreign  principals  has 
been  noted.  This  will  confirm  your  understanding 
that  it  will  not  be  necessary  for  Mr.  Viereck  to  file  a 
separate  Supplemental  Registration  Statement  on  be¬ 
half  of  Dr.  Giselher  Wirsing  and  Verlag  Knorr  & 
Hirth  in  view  of  the  fact  that  this  foreign  principal 
has  been  included  in  his  Registration  Statement  by 
vittue  of  the  submission  of  a  Supplemental  Registra¬ 
tion  Statement  filed  March  17,  1941.”  (Appellant’s 
App.  87-88). 

Accordingly,  the  supplemental  registration  statements 
filed  April  22,  1940  (Appellant’s  App.  27-29);  October  25, 
1940  (Appellant’s  App.  30-33);  and  April  24,  1941  (Ap¬ 
pellant’s  App.  44-47)  covered  the  agency  of  appellant  for 
the  Munich  newspaper  and  the  German  Library  of  In¬ 
formation.  The  letter  of  May  3,  1941,  from  the  State 
Department  referring  to  a  supplemental  registration  state¬ 
ment  having  been  filed  March  17,  1941,  for  the  agency  of 
appellant  for  Dr.  Wirsing  and  Verlag  Knorr  &  Hirth  is 
in  error  as  that  was  an  initial  registration  statement.  (Ap¬ 
pellant’s  App.  37-41). 

Supplemental  Registration  Statements  Basis  of  Remaining 

Counts  in  Indictment . 

These  three  supplemental  registration  statements  of 
April  22,  1940,  October  25,  1940,  and  April  24,  1941,  were 
respectively  made  the  basis  of  Counts  II,  III  and  V  of  the 
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indictment.  Each  of  these  three  counts  of  the  indictment 
respectively  charged  that  under  the  particular  supple¬ 
mental  registration  statement  the  appellant  had  “unlaw¬ 
fully,  willfully,  feloniously,  and  knowingly  omitted  to  state 
and  set  forth  in  said  supplemental  registration  statement 
a  material  fact  required  to  be  stated  therein,  that  is  to 
say,  in  response  to  the  requirement  in  Paragraph  11  of 
the  said  supplemental  registration  form  that  the  regis¬ 
trant  make  a  ‘Comprehensive  statement  of  nature  of  busi¬ 
ness  of  registrant’,  the  defendant,  George  Sylvester  Vier- 
eck,  unlawfully,  willfully,  feloniously,  and  knowingly 
omitted  to  state  and  set  forth  the  fact  that  during  the 
period  [covered  by  the  supplemental  registration  state¬ 
ment]  *  *  *  within  the  limits  of  the  United  States,  as  a 
part  of  his  business  and  activities”  the  appellant  had  done 
various  things  set  forth  in  that  Count  of  the  said  indict¬ 
ment  (Appellant’s  App.  5-7;  8-11;  and  16-19). 

After  the  entire  indictment  was  challenged  by  a  de¬ 
murrer  and  sustained  as  to  Counts  I  and  IV  only  (Ap¬ 
pellant’s  App.  56)  the  remaining  three  counts  were  chal¬ 
lenged  by  a  motion  to  dismiss,  which  was  overruled  and 
again  submitted  when  the  case  was  called  for  trial  and 
again  overruled  (Appellant’s  App.  213-223).  The  mo¬ 
tion  to  dismiss  was  once  more  submitted  at  the  close  of 
the  Government’s  evidence  in  the  case  but  the  Court  re¬ 
fused  to  hear  the  motion  on  the  ground  that  appellant 
had  introduced  evidence  upon  cross-examination  of  the 
Government’s  witness^fXppellant ’s  App.  223-227).  The 
said  motion  was  renewed  at  the  close  of  all  evidence  in  the 
case  and  again  denied  (Appellant’s  App.  228). 

Indictment  Charged  Violation  of  Paragraph  11  of 
Registration  Form . 

Paragraphs  11  of  the  supplemental  registration  state¬ 
ment  forms — prescribed  by  the  Secretary  of  State  as  pro- 
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videdin  Section  6  of  the  Act  of  June  8,  1938 — are  identical 
in  the  three  supplemental  registration  statements  which 
are  the  subject  of  the  remaining*  three  counts  of  the  indict¬ 
ment.  Also,  they  are  identical  with  paragraphs  11  of  the 
two  initial  registration  statements  which  the  appellant 
had  filed  with  the  Secretary  of  State  on  the  forms  pre¬ 
scribed  by  him.  The  supplemental  registration  forms  carried 
a  printed  “note'’  at  the  top  of  the  first  pages  thereof,  as 
follows : 

“(Note. — Except  in  paragraph  1,  if  answers  would 
be  exactly  the  same  as  answers  made  to  similar  ques¬ 
tions  in  a  previous  statement  filed  with  the  Secretary 
under  the  Act  of  June  8,  1938,  the  word  ‘same’  may 
be  written  in  the  appropriate  spaces  below  with  an 
indication  of  the  number  and  date  of  the  previous 
statement  filed.  All  spaces  must  be  filled  in.”  (Ap¬ 
pellant’s  App.  27,  30-31,  44). 

In  answer  to  paragraph  11  of  the  registration  statement 
filed  September  27,  1939,  referring  to:  “Comprehensive 
statement  of  nature  of  business  of  registrant”,  the  appel¬ 
lant  had  answered:  “Author  and  journalist.”  (Appellant’s 
App.  21),  and  in  filing  the  three  above-mentioned  supple¬ 
mental  registration  statements,  containing  the  identical 
paragraph  11,  he  used  the  word  “same”. 

Counsel  for  appellant — being  unable  to  understand  why 
the  answers  to  paragraphs  11  of  the  supplemental  regis¬ 
tration  forms  were  not  good  if  they  were  good  in  the  same 
paragraphs  11  in  the  two  initial  registration  forms  of  Sep¬ 
tember  27,  1939  and  March  17,  1941  as  held  on  demurrer — 
filed  a  motion  for  a  bill  of  particulars  (Appellant’s  App. 
57-59).  The  motion  was  denied  notwithstanding  that  the 
said  paragraphs  11  in  the  three  supplemental  registration 
statement  forms  were  correctly  quoted  in  Counts  II,  III 
and  V  of  the  indictment  as  requiring  the  registrant  to  give 
a  “Comprehensive  statement  of  nature  of  business  of 
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registrant  ”.  The  appellant  had  been  charged  in  the  said 
Counts  as  having  violated  same  by  1  ‘unlawfully,  willfully, 
feloniously  and  knowingly”  omitting  to  state  “as  a  part 
of  his  business  and  activities ”  certain  things  in  each  of  the 
three  counts  of  the  indictment  which  were  not  the  “nature 
of  business”,  of  appellant  but  which  show  on  their  face 
that  they  were  alleged  “activities”  of  the  appellant. 

Affidavit  of  Bias  and  Prejudice  Filed  by  Government. 

The  case  was  first  set  down  for  trial  before  Justice  Golds- 
borough  on  January  12,  1942  (Appellant’s  App.  320)  and 
was  reset  for  January  21, 1941  (Appellant’s  App.  63).  But 
on  January  19,  1942,  Mr.  William  Power  Maloney,  the 
chief  prosecuting  attorney  in  this  case,  filed  an  affidavit 
of  personal  bias  and  prejudice  as  provided  in  Title  28, 
Section  25,  U.  S.  Code  against  Justice  Goldsborough.  A 
copy  of  such  affidavit  is  an  exhibit  to  the  motion  for  change 
of  venue  and  is  before  this  Court  (Appellant’s  App.  69-77). 
Justice  Goldsborough  at  first  refused  to  disqualify  himself 
but  apparently  in  view  of  news  stories  carried  in  all  of  the 
Washington,  D.  C.  newspapers,  including  an  editorial  in 
the  Washington  Post  and  news  stories  in  many  other  news¬ 
papers  throughout  the  United  States,  he  did  disqualify 
himself  as  set  forth  in  applicant’s  motion  for  change  of 
venue  and  for  other  relief  (Appellant’s  App.  60-69),  par¬ 
ticularly  as  set  forth  therein  in  paragraphs  7  to  10,  inclusive 
thereof. 

The  prayers  in  said  motion  for  change  of  venue  and 
other  relief  were  likewise  denied.  No  denial  was  made 
by  the  Government  of  the  facts  charged  in  the  Motion 
for  change  of  venue  and  for  other  relief.  The  court  even 
failed  to  inquire  into  and  refused  to  restrain  Mr.  Maloney 
from  granting  interviews,  giving  releases  and  holding  con¬ 
ferences  with  representatives  of  the  press  (newspaper  re- 
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porters)  concerning-  the  case,  before,  after  or  during  the 
daily  progress  of  the  trial :  that  is,  to  restrain  him  from 
trying  the  appellant  in  the  newspapers  (Appellant’s  App. 
68). 

1  Case  Tried  Before  Justice  Letts. 

The1  case  was  brought  on  for  trial  in  accordance  with 
the  reassignment  to  Mr.  Justice  Letts,  the  appellant  hav¬ 
ing  entered  a  plea  of  not  guilty.  As  above  indicated,  the 
drawer  of  the  indictment  having  opened  up  the  flood-gates 
of  possible  prosecution  evidence  by  failure  of  the  indict¬ 
ment  to  follow  the  language — of  either  the  Statute  or 
paragraphs  11  of  the  registration  form,  the  Government  at¬ 
torneys  then  proceeded  to  try  appellant  for  being  a  propa¬ 
gandist — which  was  not  only  a  charge  entirely  outside  of 
the  indictment  but  which  was  outside  of  the  terms  of  the 
Act  of  June  8, 1938,  as  amended. 

It  would  unduly  extend  this  statement  of  the  case,  to  de¬ 
tail  the  procedure  at  the  trial  lasting  for  approximately 
two  weeks.  The  necessary  evidence  in  detail,  is  stated  in 
connection  with  each  point  which  appellant  has  selected 
for  argument  on  this  appeal.  Such  evidence  has  been  ex¬ 
tracted  from  the  reporter’s  transcript  of  the  trial  pro¬ 
ceedings  and  has  been  arranged  under  appropriate  head¬ 
ings  in  the  appendix  to  this  brief,  though  much  that  might, 
and  probably  should  have  been  printed  has  been  omitted 
because  of  the  expense  involved  in  printing  a  larger  ap¬ 
pendix.  However,  the  appellant  has  brought  up,  as  the 
bill  of  exceptions  in  the  appeal  record,  the  reporter’s  com¬ 
plete  transcript  of  the  trial  proceedings  and  it  is  avail¬ 
able  to  this  Court. 

Statutes  Involved. 

The  Statutes  involved  is  the  above  referred  to  Original 
Act  of  June  8,  1938,  with  the  amendment  in  the  Act  of 
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August  7,  1939,  to  Sections  1,  3,  and  4  thereof.  These 
statutes  are  printed  in  full  in  the  back  of  this  brief  as  they 
appear  in  the  United  States  Statutes  at  Large. 

The  New  Act  of  April  ?*3  1942,  is  involved  to  the 
extent  of  showing  the  correctness  of  the  interpretation  for 
which  appellant  contends.  Sufficient  copies  of  that  Act 
have  been  furnished  the  clerk  of  this  court  for  each  of  the 
Justices  thereof. 

Statement  of  Points  on  Which  Appellant  Intends  to  Rely 

on  Appeal. 

1.  Section  3  of  the  Act  of  June  8,  1938  as  amended  by 
Section  2  of  the  Act  of  August  7,  1939,  and  Section  5  of  the 
Act  of  June  8,  1938,  are  unconstitutional  because  in  vio¬ 
lation  of  the  Fifth  and  Sixth  Amendments  to  the  Constitu¬ 
tion  of  the  United  States  in  being  indefinite,  uncertain 
and  fixing  no  standard  of  conduct,  the  violation  of  which 
constitutes  a  crime.  If  the  indefiniteness  and  uncertainty 
of  said  Sections  could  have  been  cured  by  the  proper  exer¬ 
cise  of  administrative  authority  to  fix  the  details  of  the  ac¬ 
tivities  to  be  reported  in  the  supplemental  registration 
statements,  the  Secretary  of  State  did  not  do  so  but  on 
the  contrary  rendered  the  requirement  more  indefinite 
and  uncertain  by  paragraph  No.  11  of  the  supplemental 
registration  form:  “Comprehensive  statement  of  nature 
of  business  of  registrant.”  (Assignment  of  Errors,  1,  2, 
and  4,  Appellant’s  App.  310-311) 

2.  In  violation  of  Appellant’s  rights  under  the  Fifth  and 
Sixth  Amendments  to  the  Constitution  of  the  United  States 
he  was  indicted  for  one  alleged  crime  and  tried  and  con¬ 
victed  for  another  alleged  crime,  neither  of  which  was  in 
violation  of  the  Act  of  June  8, 1938,  52  Stat.,  631,  as  amend¬ 
ed  by  the  Act  of  August  7,  1939,  53  Stat.  1244.  The  court 
erred  in  not  sustaining  the  demurrer  to  the  whole  of  the 
indictment,  and  it  erred  in  not  granting  the  motions  to 
dismiss  and  for  a  directed  verdict.  (Assignment  of  Errors 
4,  5  and  6.  Appellant’s  App.  311-312). 

3.  The  court  erred  in  instructing  the  jury  as  to  the  legis¬ 
lative  history  and  intention  of  the  Act  of  June  8,  1938,  52 
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Stat.,  6 31,  as  amended  by  the  Act  of  August  7,  1939,  53 
Stat.,  1244,  requiring  the  registration  of  agents  of  foreign 
principals  (Assignment  of  Errors  14,  15  and  16.  Appel¬ 
lant’s  App.  313-314). 

4.  The  court  erred  in  the  denial  of  appellant’s  prayer  No. 
19  to  the  effect  that  before  the  jury  could  convict,  it  must 
find  that  the  appellant  willfully  failed  to  give  in  answer  to 
paragraph  11  of  the  supplemental  registration  forms  or 
either  of  them,  a  comprehensive  statement  of  the  nature 
of  his  business  as  agent  for  either  or  both  of  his  foreign 
principals.  _  Also,  and  conversely,  the  court  erred  in  grant¬ 
ing  the  Government’s  prayers  Nos.  2A,  2  and  8  to  the  ef¬ 
fect  that  if  the  jury  found  that  appellant  engaged  in  the 
activities  set  forth  in  any  or  all  of  Counts  2,  3  and  5  of  the 
indictment,  it  was  unnecessary  for  the  jury  to  find  that  he 
engaged  in  such  activities  as  an  agent  for  his  foreign  prin¬ 
cipal  or  principals  (Assignment  of  Errors  17,  18,  29,  30, 
31,  32  and  33.  Appellant's  App.  315-317). 

5.  The  exclusion  of  Appellant’s  chief  trial  counsel,  Moro- 
sini,  from  the  case  constituted  a  denial  to  appellant  of  his 
rights  under  the  Sixth  Amendment  to  the  Constitution  of 
the  United  States  (Assignment  of  Error  13,  Appellant’s 
App.  313). 

6.  The  court  erred  in  (1)  admitting  into  evidence  Gov¬ 
ernment  Exhibit  No.  12,  consisting  of  the  book  “Spreading 
Germs  of  Hate*’  published  in  1930,  and  (2)  permitting  its 
use  as  employed  by  the  prosecution  concerning  alleged 
crimes  in  1940-1941  (Assignment  of  Error  19.  Appellant’s 
App.  314). 

7.  There  was  gross  misconduct  of  prosecutor  Maloney 
during  the  course  of  the  trial  which  tended  to  inflame  the 
jury  and  which  was  highly  prejudicial  to  the  appellant 
(Assignment  of  Errors  12,  34.  Appellant’s  App.  313,  317- 
318). 

8.  The  Appellant  was  an  author  and  a  journalist  as  stated 
in  his  supplemental  registration  statements  in  response  to 
the  requirements  of  paragraphs  11  thereof  that  he  should : 
“Give  a  comprehensive  statement  of  nature  of  business  of 
registrant”,  and  there  was  no  omission  in  such  response 
(Assignment  of  Error  33.  Appellant’s  App.  317). 
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9.  The  appellant  was  denied  his  rights  under  the  Sixth 
Amendment  to  the  Constitution  of  the  United  States  by  the 
refusal  of  the  court  to  require  the  production  of  evidence 
on  behalf  of  the  appellant  (Assignment  of  Errors  21,  22, 
23,  24.  Appellant’s  App.  315).  " 

Summary  of  Argument. 

Section  3  of  the  Act  of  June  8,  1938,  as  amended,  vio¬ 
lates  the  Fifth  and  Sixth  Amendments  of  the  Constitution 
of  the  United  States,  because  said  Section  is  indefinite  and 
uncertain  and  does  not  fix  all  of  the  standards  of  conduct 
which  should  be  observed  by  an  agent  of  a  foreign  principal 
in  preparing,  executing  and  filing  his  supplemental  regis¬ 
tration  statements,  the  violation  of  which  constitute  a  crime 
and  particularly  the  specific  crime  with  which  the  appellant 
is  charged — omitting  to  file  complete  answers  to  para¬ 
graphs  11  of  each  of  three  supplemental  registration  forms. 

Section  5  of  the  Act  of  June  8,  1938,  is  unconstitutional 
because  it  violates  both  the  Fifth  and  Sixth  Amendments 
in  not  defining  what  is  a  “Material  fact”,  the  omission 
of  which  in  a  supplemental  registration  statement  consti¬ 
tutes  a  crime  and  it  is  not  elsewhere  defined  in  the  Original 
Act  as  amended. 

The  appellant  was  indicted  for  omitting,  in  response  to 
paragraphs  11  of  the  supplemental  registration  state¬ 
ments  filed  by  him,  to  name  “as  part  of  his  business  and 
activities”  certain  alleged  activities  stated  in  Counts  II, 
III  and  V  of  the  indictment.  Said  paragraphs  11,  which 
can  only  find  its  basis  in  the  Amended  Section  3  (c)  of  the 
Act,  fixed  no  details  required  under  the  Act,  or  otherwise, 
of  the  activities  to  be  reported  by  an  agent  of  a  foreign 
principal  in  his  supplemental  registration  statements.  Said 
paragraph  11  required:  “Comprehensive  statement  of  the 
nature  of  business  of  registrant.”  Such  requirement  ren- 
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derecl  Amended  Section  3  (c)  of  the  Act  more  indefinite  and 
uncertain  because  the  words  1 ‘  Comprehensive ’ ’  and  “na¬ 
ture’1'  used  in  said  paragraph  11  each  have  many  meanings 
and  are  not  defined  either  in  the  Act  or  in  the  Secretary’s 
regulations.  Also,  they  certainly  do  not  require  the  sup¬ 
plemental  registrant  to  give  details  of  his  activities  nor 
do  they  inform  him  that  he  must  name  any  particular 
things  “as  a  part  of  his  business  and  activities”  as  charged 
in  the  indictment. 

Even  if  it  be  conceded  that  Congress  could  constitution¬ 
ally  leave  to  the  Secretary  of  State  the  duty  and  power 
to  legislate,  by  providing  the  specific  requirements  which 
Amended  Section  3  (c)  of  the  Act,  appears  to  contemplate 
— and  we  do  not  so  concede — the  Secretary*  did  not  do  so. 
(Pp.  16-30.) 

Moreover  the  appellant  was  not  tried  for  omitting  to  fully 
answer  paragraphs  11  of  the  three  supplemental  forms 
by  reporting  “as  a  part  of  this  business  and  activities”  cer¬ 
tain  alleged  activities,  but  he  was  tried  for  being  a  “Nazi 
propagandist 99 j  for  “propagandizing.”  Neither  alleged 
crime  was  one  under  the  Act  of  June  S,  193S,  as  amended, 
nor  under  any  other  Federal  Statute.  (Pp.  30-38.) 

The  appellant  was  deprived  of  his  right  under  the  Sixth 
Amendment  to  the  Constitution  by  the  summary  prohibi¬ 
tion  of  the  trial  court  that  his  chief  trial  counsel,  Mr.  Moro- 
sini,  could  no  longer  participate  in  the  defense  of  appel¬ 
lant.  Also,  the  trial  court  deprived  appellant  of  his  rights 
imder  the  same  amendment  to  the  Constitution  by  his  re¬ 
fusal  to  enforce  the  processes  of  the  court  for  the  produc¬ 
tion  of  evidence  required  in  the  defense.  (Pp.  49-55.) 

There  was  prejudicial  and  reversible  error  committed  by 
the  Court  in  his  general  charge  to  the  jury  with  respect  to 
the  legislative  history,  intent  and  purpose  of  the  Act  of 
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June  8,  1938,  as  amended,  on  the  basis  of  the  contents  of  a 
resolution  adopted  by  the  House  of  Representatives  in 
1934,  for  the  creation  of  a  special  committee  to  investigate 
subversive  activities  and  on  the  basis  of  the  contents  of  a 
report,  filed  by  this  Committee  in  1935.  (Pp.  38-42.) 

There  was  prejudicial  and  reversible  error  on  the  part 
of  the  trial  court  in  his  denial  of  appellant’s  prayer  No. 
19  and  in  his  grant  of  Government’s  prayers  Nos.  2 A, 
2  and  8,  as  instructions  to  the  jury.  The  Government’s 
prayers  were  to  the  effect  that  the  appellant  should  be 
convicted  if  the  jury  found  that  appellant  engaged  in  any 
activity  named  in  the  three  remaining  counts  of  the  in¬ 
dictment,  and  that  omission  to  report  same  constituted  an 
omission  of  material  information — even  though  the  appel¬ 
lant  did  not  engage  in  such  activity  as  the  agent  of  a  for¬ 
eign  principal.  The  denied  appellant’s  prayer  No.  19  w^as 
contrary  to  the  three  Government  prayers.  (Pp.  42-49.) 

The  trial  court  committed  prejudicial  and  reversible  er¬ 
ror  in  admitting  in  evidence  against  the  appellant  the  book 
above  mentioned  as  having  been  published  in  1930  under 
the  title  Spreading  Germs  of  Hate  and  in  permitting  the  use 
by  the  prosecution  throughout  the  course  of  the  trial  con¬ 
cerning  charges  in  the  indictment  that  appellant  had  omit¬ 
ted  material  information  as  to  his  activities  in  1939-1941  in 
response  to  paragraphs  11  of  three  supplemental  registra¬ 
tion  statements  filed  under  a  statute  which  did  not  become 
law  until  June  8,  1938,  or  approximately  eight  years  after 
the  book  was  published.  (Pp.  55-66.) 

There  was  prejudicial  and  gross  misconduct,  amounting 
to  reversible  error,  on  the  part  of  the  Government’s  chief 
prosecuting  counsel,  Mr.  Maloney,  from  the  outset  and 
throughout  the  case.  (Pp.  67-76.) 
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ARGUMENT. 

L 

Section  3  of  the  Act  of  June  8, 1938  as  amended  by  Sec¬ 
tion  2  of  the  Act  of  August  7,  1939,  and  Section  5  of  the 
Act  of  June  8, 1938,  are  unconstitutional  because  in  viola¬ 
tion  of  the  Fifth  and  Sixth  Amendments  to  the  Constitu¬ 
tion  of  the  United  States  in  being  indefinite,  uncertain, 
and  fixing  no  standard  of  conduct,  the  violation  of  which 
constituted  a  crime.  If  the  indefiniteness  and  uncertainty 
of  these  Sections  of  the  Statutes  could  have  been  cured 
by  the  proper  exercise  of  administrative  authority  to  fix 
the  details  of  the  activities  to  be  reported  in  the  supple¬ 
mental  registration  statements,  the  Secretary  of  State  did 
not  do  so  but  on  the  contrary  rendered  the  requirement 
more  indefinite  and  uncertain  by  Paragraph  No.  11  of  the 
supplemental  registration  form:  “Comprehensive  state¬ 
ment  of  nature  of  business  of  registrant.” 

(1) 

What  Statutes  Required. 

The  first  section  of  the  Amended  Act  deals  with  the  mean¬ 
ing  of  various  words  but  not  with  the  meaning  of  the  words 
“ details’ ’  of  “activities’ ’  of  registrant. 

Section  2  of  the  Original  Act,  requires  “every  person 
who  is  now  an  agent  of  a  foreign  principal”  to  register  and 
“file  with  the  Secretary  a  registration  statement  under 
oath,  on  a  form  prescribed  by  the  Secretary  ichich  shall 
set  forth: 

“(a)  The  name,  business  address  and  residence 
address  of  the  registrant; 

(b)  The  name  of  the  foreign  principal  or  other 
person  or  organization  for  which  such  person  is  act¬ 
ing  as  agent  ; 
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(c)  A  copy  of  all  contracts  of  employment  under 
which  such  person  acts  or  agrees  to  act  as  such  agent, 
if  written,  or  a  full  statement  of  the  terms  and  condi¬ 
tions  thereof,  if  oral; 

(d)  The  date  when  each  such  contract  was  made, 
the  date  of  commencement  of  activity  thereunder  and 
the  period  during  which  such  contract  is  to  be  in  ef¬ 
fect; 

(e)  The  compensation  to  be  paid,  if  any,  and  the 
form  and  time  of  payment  under  such  contract; 

(f)  The  name  of  every  foreign  principal,  or  other 
person  or  organization,  which  has  contributed  to  or 
which  has  promised  to  contribute  to  the  compensation 
provided  in  such  contract;  and 

(g)  If  the  registrant  be  a  partnership,  association 
or  corporation,  a  true  and  complete  copy  of  its  char¬ 
ter,  articles  of  incorporation,  co-partnership,  associa¬ 
tion,  constitution  and  by-laws,  and  any  other  instru¬ 
ment  or  instruments  relating  to  its  organization,  pow¬ 
ers  and  purposes.” 

The  above  seven  requirements  are  clear  and  definite 
requests  for  specific  facts  and  are  all  said  Section  2  asks 
the  registrant  to  set  forth.  They  deal  with  the  relation  of 
the  agent  to  his  principal.  No  4 1  details  ’ ’  of  the  ‘  ‘  activities  ’  ’ 
of  the  registrant  are  therein  demanded. 

Section  3  of  the  Amended  Act  deals  exclusively  with  the 
filing  of  supplemental  registration  statements,  as  follows: 

1  4  Section  3.  Every  person  who  has  filed  a  registra¬ 
tion  statement  required  by  Sec.  2  shall,  within  30  days 
after  the  expiration  of  each  period  of  six  months  suc¬ 
ceeding  the  first  filing,  file  with  the  Secretary  a  state¬ 
ment  under  oath,  on  a  form  prescribed  by  the  Secre¬ 
tary  which  shall  set  forth  with  respect  to  such  preced- 
*  in^  six  months’  period — 

“(a)  such  facts  as  may  be  necessary  to  make  the 
information  required  under  Sec.  2  hereof  accurate  and 
current  with  respect  to  such  period”  (Italics  mine). 
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“(b)  The  amount  and  form  of  compensation  re¬ 
ceived  by  such  person  for  acting  as  agent  for  a  for¬ 
eign  principal  which  has  been  received  during  said 
Six  months’  period  either  directly  or  indirectly  from 
any  foreign  principal; 

No  “detoils”  of  “activities”  of  registrant  are  here  re¬ 
quired  to  be  given,  but  continuing: 

“  (c)  A  statement  concerning  such  detail  required 
under  this  Act  as  the  Secretary  shall  fix ,  of  the  activ¬ 
ities  of  such  person  as  agent  of  a  foreign  principal 
during  such  six  months’  period.”  minM 

The  Original  Act,  and  the  Amended  Act  in  their  previous 
paragraphs  and  sections  not  having  required  a  registrant 
to  report  any  of  his  “activities”,  either  in  Section  2  or  in 
Amended  Section  3  (a)  and  3  (b),  which  relate  to  the  rela¬ 
tion  between  agent  and  principal,  the  Secretary  now,  by 
Amended  Section  3  (c),  may  require  the  registrant  to  give, 
(in  addition  to  the  facts  reported  in  response  to  the  require¬ 
ments  of  Section  2)  and  to  be  given  in  response  to  Section 
3  (a)  and  3  (b),  as  amended,  such  “detail”  required  under 
the  Act  of  his  “ activities ”  as  the  Secretarv  shall  “fix.” 
Thus  leaving  it  entirely  to  the  Secretary  to  determine  if  he 
should  ask  for  any  “details”  of  registrant’s  “activities”, 
and  if  so,  which  ones.  The  registrant  must  then,  after  read¬ 
ing  the  Act,  as  amended,  find  out  if  the  Secretary  has  ex¬ 
ercised  his  discretion  and  asked  for  any  “details”  of 
registrant’s  “activities”.  Where  shall  he  look  for  this 
information  ? 

(» 

What  Regulations  Required. 


He  looks  through  regulations  issued  by  the  State  De¬ 
partment  and  finds  in  addition  to  the  Act  as  amended, 
twenty-two  “definitions”  (See  Definitions  of  Chapter 
II,  pamphlet,  pp.  3-7),  but  no  mention  therein  of  “details” 
of  “activities”  to  be  reported  by  him.  He  finds  twenty- 
four  regulations  printed  in  this  pamphlet,  (pp.  7-12)  but 
sees  nothing  there  asking  him  to  report  the  “details!’  of  his 
“activities.” 
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(3) 


What  Registration  Forms  Required . 


The  supplemental  registrant  turns  at  last  to  the  forms 
prescribed  by  the  Secretary  under  authority  of  Section  6 
of  the  Act — which  are  also  printed  in  this  pamphlet —  and 
finds  that  the  forms  which  must  be  used  by  him  do  not 
make  any  request  for  statement  of  “ details’ ’  of  the  “ac¬ 
tivities”  of  registrant. 


There  is  no  other  place  for  him  to  look,  and  the  regis¬ 
trant  is  left  utterly  at  a  loss  as  to — 

(1)  Whether  or  not  to  report  his  “activities”, 

(2)  What  “activities”  to  report,  and 

(3)  Howt  to  report  them,  as  they  are  not  requested  on 
the  forms.1 

He  therefore,  does  what  he  is  definitely  instructed  to  do, 
i.  e.,  answers  each  of  the  19  paragraphs  in  the  forms 
furnished  him  by  the  Secretary,  who  has  been  instructed 
by  the  Act  to  prescribe  the  forms. 


’This  defect  is  corrected  in  section  2(a)  (4)  and  (6)  of  the  New  Act  of 
April  7S,  1942,  which  provides  that  every  registrant  shall  include  the  following : 
"which  shall  be  regarded  as  material  for  the  purposes  of  this  act”: 

“4.  *  *  *  the  existing  and  proposed  activities  engaged  in  or  to  be  engaged 
in  by  the  registrant  as  agent  of  a  foreign  principal  for  each  such  foreign 
principal.” 

***** 

“6.  A  detailed  statement  of  every  activity  which  the  registrant  is  per¬ 
forming  or  is  assuming  or  purporting  or  has  agreed  to  perform  for  himself 
or  any  other  person  other  than  a  foreign  principal  and  which  requires  his 
registration  hereunder.” 

This  amendment  proves  beyond  a  doubt  that  the  Original  Act  and  the 
regulations  and  forms  did  not  require — and  were  not  intended  to  require — 
that  a  registrant  report  his  activities  on  his  own  behalf  or  even  “activities” 
on  behalf  of  a  foreign  principal.  They  were  not  a  part  of  “the  nature  of 
business  of  registrant”.  It  is  not  to  be  assumed  that  Congress  did  a  vain 
and  useless  thing  in  so  amending  the  Original  Act  or  that  the  said  Original 
Act  would  have  been  amended  if  such  a  requirement  had  been  in  it.  Chase 
v.  United  States,  7  App.  D.  C.  149;  People  v.  Gould,  237  Mach.  156;  United 
States  v.  Southern  Pacific,  230  Fed.  270  ;  50  C.  J.  1097,  1098. 
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Appellant  Complied  With  Registration  Form. 

Suddenly  the  appellant  finds  himself  indicted  in  the  Dis¬ 
trict  of  Columbia  Courts  and  forced  to  trial  many  miles 
from  his  home  and  outside  of  the  district  in  which  he  re¬ 
sides.  See  the  Sixth  Amendment  to  the  Constitution  of  the 
United  States. 

Upon  inspecting  the  indictment  the  appellant  found  that 
he  had  been  indicted  for  a  violation  of  one  of  the  19  para¬ 
graphs  in  each  of  the  supplemental  registration  statements, 
namely  paragraph  11,  which  called  for  a  “comprehensive 
statement  of  the  nature  of  business  of  registrant  ”,  to 
which  the  appellant  had  replied  “author  and  journalist’ \ 
which  was  true  (See  pp.  77-83  herein).  To  a  request  that 
was  general,  he  had  given  a  general  and  comprehensive 
answer. 

He  saw  further  in  the  indictment  that  he  was  charged 
with  omitting  to  do  something.  That  something  is  said  to 
be  that  in  these  supplemental  registration  statements,  he 
omitted  in  each  of  them  “to  state  *  *  *  a  material  fact  re¬ 
quired  to  he  stated  therein ,  that  is  to  say,  in  response  to 
the  requirement  of  paragraph  11  of  the  said  supplemental 
registration  statement  form  that  the  registrant  make  a 
‘comprehensive  statement  of  nature  of  business  of  regis¬ 
trant’  the  defendant  *  *  *  omitted  to  state  and  set  forth 
the  fact  that  during  *  #  *  as  a  part  of  his  business  and 
“ activities7 ’  the  defendant  did  a  long  list  of  things  (Ap¬ 
pellant’s  App.  5-7,  8-11,  16-19). 

(5) 

Indictment  Attempted  Change  in  Statutes  and  Forms. 

It  will  be  noticed  immediately  that  two  words  have  been 
added  in  the  indictment  to  the  language  of  paragraph  No. 
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11  of  the  form  prescribed  by  the  Secretary.  The  two 
words  are  “and  activities’ ’  after  the  word  “business”. 
Furthermore,  the  word  “part”  has  been  substituted  for 
the  word  “nature”. 

Why  were  these  changes  made  in  the  charging  part  of 
the  indictment?  It  cannot  be  by  accident.  Is  it  because  the 
meaning  of  the  added  and  substituted  words  are  the  same 
as  those  to  which  they  are  added  or  for  which  they  are 
substituted? 

A  request  for  the  nature  of  one’s  business  asks  some¬ 
thing  about  the  business:  what  kind  is  it?  A  request  for 
the  “activities”  of  the  registrant  asks  for  some  informa¬ 
tion,  not  about  the  business,  but  about  him,  the  registrant : 
what  had  he  been  doing?  what  acts?  An  entirely  differ¬ 
ent  inquiry — as  was  recognized  by  the  Congress  in  the 
subsequent  New  Act  by  providing  in  Section  2(a)  (3)  that  a 
registrant  must  give  a  comprehensive  statement  of  the 
nature  of  his  business  and  in  Section  2(a)  (4)  and  (6)  that 
he  must  report  all  of  his  activities. 

The  fact  of  the  addition  by  the  drafter  of  the  indictment 
of  the  'words  “and  activities”  gives  far  greater  latitude 
as  to  what  can  be  alleged  and  proved.  Under  “nature 
of  business”  the  facts  to  be  elicited  are  limited  to  the  kind 
of  business.  On  the  other  hand,  the  inquiry  into  the  ac¬ 
tivities”  of  the  registrant  may  include  all  the  acts  done  by 
him,  not  only  in  his  business,  but  in  addition,  all  the  acts 
of  every  kind  and  nature  done  by  the  registrant  during  the 
period  under  inquiry;  that  is,  the  indictment  anticipated 
the  requirements  of  the  New  Act. 
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“Activities”  Charged  in  Indictment  Changed  Focus  of 

Case. 

That  the  words  ‘‘and  activities’-,  read  into  paragraph 
No.  11  by  the  drafter  of  the  indictment,  have  a  meaning 
separate  and  apart  from  the  “nature”  of  the  business  of 
the  registrant  is  shown  both  by  the  amendments  in  the  New 
Act  and  by  the  following  statements  by  Prosecutor  Hickey 
in  his  closing  argument  to  the  jury.  He  stated: 

“He  (the  defendant)  did  register  with  the  Secretary 
of  State  as  a  German  propaganda  agent  *  *  *  but  he 
didn’t  disclose  in  these  registration  statements,  which 
form  the  substance  of  the  indictment,  just  what  propa¬ 
ganda  activities  he  was  engaged  in”1  (there  is  no  men¬ 
tion  here  of  “nature  of  business”  of  registrant  as  set 
out  in  request  No.  11  of  the  registration  form). 

Again : 

“Now,  the  law  requires  not  only  registration  of 
agents  of  foreign  principals  engaged  in  propaganda 
but  it  required  a  full  disclosure  of  their  * activities /  ”x 
(No  mention  in  the  above  of  the  Nature  of  business.) 

Again : 

“We  intend  to  bring  before  you  the  direct  issues  in 
this  case.  These  issues  are  simply  these:  did  this  de¬ 
fendant  engage  in  the  activities  with  which  he  is 
charged  in  the  indictment.”2 

Finally : 

“Is  that  activity  material  information  required  to  be 
disclosed  in  the  registration  statement.  Did  he  dis¬ 
close  it.  These  are  the  plain  issues  in  the  case.  There 
are  no  others.”3 

Although  indicted  for  violation  of  paragraph  No.  11  of 

Reporter’s  Transcript  of  Proceedings  forming  Bill  of  Exceptions,  re¬ 
porter's  pagination,  p.  1490.  The  registration  statements  show  on  their 
face  that  appellant  did  not  register  as  a  “German  propagandist”. 

*  Ibid,  p.  1499. 

•Ibid,  pp.  1499-1500. 
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the  registration  form  and  only  that,  the  defendant  found 
himself  being  tried  for  something  else  entirely  and  so  ad¬ 
mitted  by  the  prosecutor. 

These  statements  by  the  prosecutor  were  not  justified  by 
Section  3(c)  of  the  Act,  as  amended,  because  it  is  repeat¬ 
ed,  no  request  is  made  therein  that  registrant  report 
anything.  The  section  only  attempts  to  delegate  to  the  Sec¬ 
retary  authority  to  ask  for  the  “details”  required  under  the 
Act  of  the  “activities”  of  registrant — if  he  wants  them. 
Nothing  more.  Compare  Panama  Refining  Co.  v.  Ryan,  293 
U.  S.  388  and  Schecter  v.  United  States,  295  U.  S.  495,  as 
to  unconstitutional  delegations  of  legislative  power  which 
condemns  the  attempted  delegation  in  this  instance.  The 
subsequent  New  Act  has  apparently  corrected  this  de¬ 
fect. 

Nor  are  the  prosecutor’s  statements  in  accordance  with 
the  requirement  of  Paragraph  No.  11  of  the  form  pre¬ 
scribed  by  the  Secretary,  as  that  asks  for  something  about 
the  business — its  “ nature ” — and  nothing  about  the  regis¬ 
trant’s  activities — which  have  to  do  with  acts  of  the  regis¬ 
trant  himself.4 

(7) 

“Nature  of  Business”  and  Activities  Entirely  Different 

in  Meaning. 

By  substituting  in  the  indictment  for  the  word  “nature” 
of  business,  the  word  “part”  of  business,  and  by  the  addi¬ 
tion  to  the  word  “business”  of  the  two  words  “and  activ- 

*  The  Government  appears  to  have  relied  on  Paragraph  12  of  the  Regula¬ 
tions  which  provide:  “Agents  of  foreign  principals  who  engage,  whether 
or  not  on  behalf  of  their  foreign  principals,  in  activities  not  included  among 
the  exceptions  set  forth  in  the  act  and  regulations,  shall  be  considered 
subject  to  the  requirements  of  registration”. 

This  paragraph  obviously  requires  registration,  not  report  of  activities  of 
the  registrant. 
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ities,”  the  meaning  of  paragraph  No.  11  was  subtly  but  en¬ 
tirely  changed.  Instead  of  asking  for  the  “nature  of  bus¬ 
iness  of  registrant,  ’  ’  it,  as  governmen tally  revised  in  the 
indictment,  calls  for  “part,”  or  extent,  of  business  and  ac¬ 
tivities;  the  word  ‘‘nature”  of  business  has  been  quietly 
removed,  and  the  word  “activities”  has  as  quietly  taken 
its  place  in  the  sentence. 

“Part”  of  the  business  conveys  the  idea  of  extent,  but 
“nature”  of  business  signifies  “kind,”  and  we  have  an  en¬ 
tirely  new  situation:  “nature”  of  business  which  asks  for 
something  about  the  kind  of  business,  has  been  wiped  out 
and  “activities”  of  registrant  substituted,  which  asks  about 
the  registrant  and  not  about  the  business.  It  would  be  trite 
to  repeat  that  the  entire  meaning  of  paragraph  No.  11  of 
the  registration  form  has  been  altered  bv  the  drawer  of  the 
indictment. 

The  appellant  had  filled  in  the  paragraph  No.  11  of  the 
form  as  prescribed  by  the  Secretary  and  gave  “author  and 
journalist”  as  the  nature  of  his  business.  He  did  not  give 
the  extent  of  his  business  as  it  was  not  asked.  He  did  not 
give  his  activities,  as  they  were  not  asked.  He  did  not  give 
any  “details”  of  his  “activities,”  as  he  was  not  asked  to 
do  so.  He  gave  the  nature  of  his  business  as  requested. 

Thus  being  given  his  hand  and  the  restrictions  of  the  Act 
and  forms  having  been  brushed  aside,  the  prosecuting  at¬ 
torney  could  mention  any  activity  of  the  registrant.  He 
could  sav  “You  omitted  to  state  so  and  so  and  this  and  that. 
TheV  are  material  to  vour  statement,  as  to  vour  activities ; 
so  to  jail  you  go.”  That  is  precisely  what  he  did  do — abso¬ 
lutely  contrary  to  law  as  is  proven  by  the  subsequent  New 
Act  requiring  both  “nature  of  business”  and  “activities” 
to  be  reported.  United  States  v.  Southern  Pacific ,  230  Fed. 
270. 
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The  acts  alleged  in  the  indictment,  the  “activities”  of  the 
defendant,  were  all  legal  when  done,  and  he  could  not  be 
prosecuted  for  doing  them.  Propagandizing  was  legal.  Ap¬ 
parently  the  prosecutor  reasoned  that  if  nothing  could  be 
done  about  appellant  doing  these  acts,  maybe  something 
could  be  done  about  his  not  reporting  them.  Paragraph  No. 
11  of  the  registration  form  was  his  only  possibility.  But 
“nature  of  business”  was  in  the  way;  so  out  it  went.  And 
in  came  “activities  of  registrant,”  and  the  flood  gates  were 
open.  In  rushed  the  multitudinous  acts  alleged  in  the  six¬ 
teen  (16)  page  indictment — alleged  “activities”  of  regis¬ 
trant. 

This  substitution  and  addition  of  words  to  the  form  pre¬ 
scribed  by  the  Secretary  at  least  shows  uncertainty  in  the 
minds  of  the  government  as  to  whether  or  not  the  amended 
Section  3(c)  of  the  Act  and  paragraph  No.  11  of  the  regis¬ 
tration  form  called  for  a  statement  of  registrant’s  “activ¬ 
ities”  or  only  the  nature  of  his  business  and  that  the  two 
were  not  the  same — uncertainty  which  was  removed  by  the 
subsequent  New  Act. 

This  uncertainty  is  added  to  by  the  statements  of  prose¬ 
cutor  Hickey  that  the  question  is  “Did  the  defendant  en¬ 
gage  in  the  activities  with  which  he  is  charged  in  the  indict¬ 
ment?”  as  the  issue  in  the  case,  and  the  statement  by  prose¬ 
cutor  Maloney  that  the  appellant  was  being  tried  on  a  charge 
of  “propagandizing”  (Appellant’s  App.  154).  These 
statements,  indicate  that  the  Act  and  the  registration  forms 
are  so  indefinite  and  uncertain  that  reasonable  men  must 
differ  as  to  their  meaning;  and  they  are  so  vague  that  a  reg¬ 
istrant  contemplating  together  the  provisions  of  the  amend¬ 
ed  Section  3(c)  and  paragraph  No.  11  of  the  registration 
forms  must  be  in  doubt  as  to  what  was  required  of  him  un¬ 
der  the  Original  Act  as  amended. 
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(8) 

“Material  Facts”  not  Defined. 

The  indefiniteness  of  the  amended  Section  3(c)  of  the 
Act  and  paragraph  Xo.  11  of  the  registration  forms  is  in¬ 
creased  by  the  provision  in  Section  5  of  the  Act  that  one 
who  “omits  to  state  any  material  fact  therein”  (in  the  sup¬ 
plemental  registration  forms)  may  be  fined  a  maximum  of 
$1,000,  and  be  subject  to  imprisonment  for  a  maximum  of 
two  years. 

What  are  to  be  regarded  as  material  statements  is  not 
disclosed. 

By  whom  this  materiality  is  to  be  determined  is  not  stat¬ 
ed. 

Xo  standard  is  set  up  by  which  a  registrant  can  determine 
what  is  an  omission  and  what  omissions  would  be  material. 
He  is  in  the  precarious  position  of  being  forced  to  say  some¬ 
thing  with  no  guides  to  aid  him. 

Material  to  what?  The  Original  Act,  as  amended,  and 
forms  and  rules  and  regulations  do  not  say.  One  might 
hazard  a  guess,  material  to  the  seven  (7) items  of  Section  2 
of  the  Act  of  June  8,  1938,  which  the  Act  says  shall  be  set 
forth.  But  they  are  not  activities ;  they  deal  with  employer- 
employee  relations,  and  that  Section  does  not  apply  to  sup¬ 
plemental  registration  statements.  Furthermore,  Counts 
I  and  IV  of  the  indictment  dealing  with  initial  registration 
statements  under  Section  2  had  been  stricken  out  on  de¬ 
murrer. 

Also,  maybe  as  to  the  amended  Section  3(a)  of  the  Act 
because  that  provides  that  the  Section  2  demands  be  kept 
current.  And  Amended  Section  3(b)  because  that  involves 
the  agent-principal  relationship  of  Section  2  of  the  Original 
Act.  But  nothing  more.  The  Amended  Section  3(c)  asks 
for  nothing.  It  merely  authorizes  the  Secretary  to  ask  for 
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details  if  he  wants  them  and  turning  to  the  forms  the  regis¬ 
trant  finds  the  Secretary  does  not  want  them. 

The  Original  Act,  as  amended,  with  its  rules,  regulations 
and  forms  is  vague,  indefinite  and  uncertain.  It  fixes  no 
immutable  standard  of  guilt  but  leaves  such  standard  to  the 
variant  views  of  different  courts  and  juries ;  it  does  not  in¬ 
form  the  defendant  of  the  nature  and  cause  of  the  accusa¬ 
tion  against  him.  The  standards  lacking  in  the  Original 
Act  as  amended  have  now  been  supplied  by  Section  2  of  the 
New  Act. 


(») 


Applicable  Law. 


As  was  stated  by  Judge  Farris  in  sustaining  a  demurrer 
in  the  District  Court  in  264  Fed.  218,  (later  affirmed  by  the 
Supreme  Court  in  an  able  opinion  in  U.  S.  v.  Cohen  Grocery 
Company,  255  U.  S.  81) : 

“In  other  words,  the  question  arises  #  •  Does  it 

(the  Act)  inform  the  accused  of  the  nature  and  cause 
of  the  accusation  against  him,  as  the  Sixth  Amendment 
of  the  Constitution  of  the  United  States  specifically  and 
certainly  requires? 

“This  statute  makes  it  a  felony  for  any  person  will¬ 
fully  *  *  *  to  make  any  unjust  or  unreasonable  charge 
in  dealing  in  any  necessary.  It  nowhere  defines  what 
is  unjust  or  what  shall  be  deemed  unreasonable.  It 
leaves  to  the  jury  to  find  what  particular  thing  it  is  that 
the  law  has  made  a  felony  of.  *  *  *  ” 

“No  criminal  statute  ought  to  be  so  vague  and  uncer¬ 
tain  as  that  the  citizen  cannot  at  any  given  moment 
know  whether  he  is  a  felon  or  a  patriot. 

“There  never  was  a  time  when  a  curb  on  human  greed 
and  rapacity  was  so  urgently  demanded  as  it  is  demand¬ 
ed  now,  and  I  repeat,  that  the  abhor ence  I  feel  of  the 
selfish  hoggishness  of  the  profiteer  is  such  that  I  can 
scarcely  deal  with  the  question  with  the  amount  of  ju¬ 
dicial  aplomb  with  which  I  ought  to  deal  with  it. 


28 


“But  in  my  opinion  these  considerations  do  not  war¬ 
rant  ruthless  overridings  of  the  rights  of  the  citizen  to 
have  stated  in  a  criminal  statute  the  certain  and  def¬ 
inite  rights  which  hedge  him  about  as  a  citizen  and  the 
certain  and  definite  definition  by  which  he  or  his  coun¬ 
sel  can  ascertain  whether  or  not  he  is  guilty  of  a  felony. 

“ Congress  alone  has  power  to  define  crimes  against 
the  United  States.  The  power  cannot  be  delegated  to 
the  courts  or  to  the  juries  of  this  country. 

“Therefore  because  the  law  is  so  vague,  indefinite 
and  uncertain  and  because  it  fixes  no  immutable  stand¬ 
ard  of  guilt,  but  leaves  such  standard  to  the  variant 
views  of  the  different  courts  and  juries  which  may  be 
called  upon  to  enforce  it,  and  because  it  does  not  inform 
the  defendant  of  the  nature  and  cause  of  the  accusa¬ 
tion  against  him,  I  think  it  is  constitutionally  invalid. 

“The  definitions,  boundaries  and  limits  of  a  criminal 
statute  ought  at  least  to  be  so  clear  that  no  man  in  his 
right  mind  can  be  in  doubt  when  he  is  violating  and 
when  he  is  not  violating  such  statute.”  (Italics  mine.) 

Edward  Livingston  presented  to  the  Louisiana  legisla¬ 
ture  his  report  of  a  Plan  of  Penal  Code  (Works  of  Edward 
Livingston  on  Criminal  Jurisprudence,  Chase’s  Edition 
1873,  vol.  1,  pp.  12, 170).  Referring  to  the  English  doctrine 
of  constructive  crimes  and  the  entrapment  of  innocent  per¬ 
sons  by  vague  penal  laws  through  the  medium  of  judicial 
interpretation;  Livingston  stated: 

“This  dreadful  list  (of  offenses)  was  increased  by 
the  legislation  of  the  judges,  who  declared  acts  which 
were  not  criminal  under  the  letter  of  the  law,  to  be  pun¬ 
ished  by  virtue  of  its  spirit.  The  statute  gave  the  text, 
and  the  tribunal  wrote  the  commentary  in  letters  of 
blood;  and  extended  its  penalties  by  the  creation  of 
constructive  offenses  *  *  *  What  the  law  forbids,  is 
an  offense;  but  the  law  cannot  forbid  without  being 
;  perfectly  intelligible  *  *  *  An  ambiguous  penal  law  is 
no  law,  and  judicial  decisions  cannot  expleint  it  with- 
1  out  usurping  authority  that  does  not  belong  to  them.” 

This  Court  in  United  States  v.  Capital  Traction  Co.,  34 
App.  D.  C.  592,  considered  the  situation  wherein  every 
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street  car  company  was  required  by  the  statute  to  “sup¬ 
ply  a  sufficient  number  of  cars  •  #  *  with  proper  power 

*  *  and  so  operate  same  as  to  give  expeditious  passage 
#  #  *  to  all  persons  desirous  of  the  use  of  said  cars,  with¬ 
out  crowding  said  cars.”  This  Court  there  held  that  the 
statute  was  repugnant  to  the  constitution  and  void. 

A  similar  result  was  reached  in  Czarra  v.  Board  of  Medi¬ 
cal  Supervisors  of  the  District  of  Columbia ,  25  App.  D.  C. 
443,  where  Dr.  Czarra  had  been  deprived  of  his  license  by  a 
board  of  five  physicians.  The  Doctor  questioned  the  au¬ 
thority  of  the  board  under  the  Act  of  Congress  claiming 
the  Act  void  for  uncertainty  and  this  Court  agreed. 

In  Heurtt,  Petitioner  v.  State  Board  of  Medical  Ex¬ 
aminers,  148  Cal.,  590,  the  Board  of  Examiners  had  re¬ 
voked  petitioner’s  license  to  practice  medicine.  The  legis¬ 
lature  in  the  act  specified  seven  particulars  in  which  the 
conduct  of  a  physician  shall  be  deemed  unprofessional. 
Six  designated  specific  acts  and  the  seventh  prohibited 
“all  advertising  of  medical  business  in  which  grossly  im¬ 
probable  statements  are  made.”  The  petitioner  advertised 
that  she  had  the  only  cancer  cure  in  the  world.  She  claimed 
provision  7  was  indefinite  to  which  the  Court  agreed. 

In  Louisville  <&  Nashville  Ry.  v.  Commonwealth,  99  Ky. 
132,  the  statute  provided: 

“If  any  railroad  corporation  shall  charge  *  *  * 
more  than  a  just  and  reasonable  rate  of  toll  *  *  *  it 
shall  be  guilty  of  extortion.” 

The  Court  held  the  statute  unconstitutional,  saying, 

among  other  things: 

“  *  *  *  That  this  statute  leaves  uncertain  what  shall 
be  deemed  a  just  and  reasonable  rate  of  toll  or  com¬ 
pensation  cannot  be  denied,  and  that  different  juries 
might  reach  different  conclusions  on  the  same  testi¬ 
mony,  as  to  whether  or  not  an  offense  has  been  com¬ 
mitted,  must  be  conceded.” 

In  Louisiana  v.  Gasler ,  45  La.  Am.  Rep.  636,  the  statute 
punished  one  who  committed  a  “misdemeanor  in  office” 
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which  was  held  to  be  unconstitutional.  See  also  Oregon  v. 
Mann ,  2  Oregon  236,  where  a  man  was  convicted  on  a  charge 
of  permitting  a  “gambling  device”  to  be  set  up  in  his  home. 
The  code  provided  “all  gambling  devices  of  whatever  name 
or  nature  *  #  *  are  prohibited.”  The  device  charged  was 
the  “game  of  cards  commonly  called  poker.”  The  code 
section  did  not  specify  poker  by  name  as  being  a  gambling 
device,  and  the  court  held  the  statute  to  be  indefinite  and 
uncertain  and  unconstitutional. 

(10) 

Requirements  Indefinite  and  Uncertain. 

In  the  case  at  bar,  the  material  facts,  whose  omission 
from  the  supplemental  registration  statement  results  in 
severe  penalties,  are  nowhere  in  the  Act  defined  or  in¬ 
dicated.  The  “details  of  activities”  of  registrant  au¬ 
thorized  by  the  Amended  Section  3  (c)  of  the  Act  of  June 
8, 1938,  to  be  required  by  the  Secretary  of  State  in  his  dis¬ 
cretion,  have  never  been  requested  nor  prescribed  by  the 
forms,  rules  or  regulations.  It  is  impossible  to  reconcile 
said  Amended  Section  3  (c)  of  the  Act  with  the  forms 
prescribed  by  the  Secretary,  particularly  paragraph  No. 
11,  thereof,  which,  in  mutilated  form,  is  the  basis  of  the 
indictment.  Therefore,  under  the  authorities  cited  the 
Amended  Section  3  (c)  and  Section  5  of  the  Act  of  June 
8, 1938,  and  paragraph  No.  11  of  the  supplemental  registra¬ 
tion  forms  prescribed  by  the  Secretary  of  State  are  so 
vague,  indefinite  and  uncertain  that  they  should  be  declared 
void  as  being  in  conflict  with  the  Fifth  and  Sixth  Amend¬ 
ments  in  the  Bill  of  Rights  to  the  Constitution  of  the 
United  States. 

n. 

In  violation  of  appellant’s  rights  under  the  Fifth  and 
Sixth  Amendments  to  the  Constitution  of  the  United 
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States,  he  was  indicted  for  one  alleged  crime  and  tried 
for  another  alleged  crime,  neither  of  which  was  in  viola¬ 
tion  of  the  Act  of  June  8, 1938,  52  Stat.,  631,  as  amended 
by  the  Act  of  August  7,  1939,  53  Stat.,  1244.  The  court 
erred  in  not  sustaining  the  demurrer  to  the  whole  of  the 
indictment,  and  it  erred  in  not  granting  the  motions  to 
dismiss  and  for  a  directed  verdict. 

If  it  can  be  shown  that  neither  the  original  Act  as 
amended  nor  paragraphs  11  of  the  registration  forms  re¬ 
quired  the  appellant  to  state  as  “part  of  his  business  and 
activities”  the  various  activities  charged  in  the  indict¬ 
ment,  but  only  required  him  to  state  the:  “Comprehensive 
nature  of  the  business”  of  the  registrant,  it  would  seem  too 
clear  for  argument  that  the  sentence  and  conviction  in  the 
court  below  YBcTerroneous.  This  I  will  now  show. 

(1) 

The  Crime  Charged  in  the  Indictment  not  Within  Statute. 

Counts  I  and  IV  of  the  indictment  were  stricken  out  on 
demurrer  (Appellant’s  App.  56).  Counts  II,  III  and  V 
of  the  indictment  charged  that  during  the  respective 
periods  from  September  26,  1939  to  and  including  April 
23,  1940;  from  April  23,  1940  to  and  including  October 
25,  1940;  and  from  March  17,  1941  to  and  including  April 
25,  1941,  the  appellant  “in  response  to  the  requirements 
in  paragraph  11  of  the  said  supplemental  registration 
forms  that  he  make  a  ‘Comprehensive  statement  of  nature 
of  business  of  registrant’  *  *  *  unlawfully,  willfully, 
feloniously  and  knowingly  omitted  to  state  and  set  forth 
the  fact  *  *  *  as  a  part  of  his  business  and  activities” 
certain  alleged  activities  contained  in  subparagraphs  3(a) 
to  (d)  of  Count  II  (Appellant’s  App.  5-7) ;  subparagraphs 
3(a)  to  (e)  of  Count  III  (Appellant’s  App.  8-11) ;  and  sub- 
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paragraphs  3(a)  to  (e)  of  Count  V  (Appellant’s  App. 
16-19). 

We  have  pointed  out  in  some  detail  under  Point  I  of 
this  brief  that  the  drawer  of  the  indictment  changed 
“nature  of  business"  in  paragraph  11  of  the  supplemental 
registration  form  to  “part  of  his  business”,  and  then 
reached  into  the  air  and  added  the  words  “and  activities” 
which  are  not  contained  in  either  said  paragraph  11  of 
the  supplemental  registration  form  or  in  Section  3  of 
the  Act  of  June  8,  1938  as  amended  by  the  Act  of  August 
7,  1939  as  something  that  a  registrant  should  report  in 
his  supplemental  registration. 

The  Secretary  in  these  paragraphs  11  of  the  supple¬ 
mental  registration  forms,  fixed  nothing  for  reporting  con¬ 
cerning  the  registrant’s  activities.  The  Secretary  asked 
for  the  “nature  of  the  business  of  the  registrant.”  As 
we  have  pointed  out  (pp  ....)  the  “activities”  of  the 
registrant  and  the  “business”  of  the  registrant  are  two 
entirely  different  things.1 

Therefore,  when  the  appellant  was  charged  in  the  in¬ 
dictment  as  failing  to  report,  in  response  to  paragraphs 
11  of  the  three  supplemental  registration  forms,  “as  a 
part  of  his  business  and  activities”  the  things  charged  in 
the  indictment,  he  was  not  charged  with  failing  to  report 
the  “nature  of  his  business”  nor  even  a  “part  of  his 
business  and  activity”  but  writh  failing  to  report  his 
“activities”  which  neither  the  Act  of  June  8,  1938,  as 

1  This  difference  is  recognized  in  the  New  Act.  This  is  shown  by  Section 
2(a)(3)  of  said  Act  which  requires  a  registrant  or  supplemental  registrant 
(see  Section  lk)  to  give  “A  comprehensive  statement  of  the  nature  of  regis¬ 
trant's  business”  and  in  Section  2(a)(4)  “the  existing  and  proposed  activity 
or  activities  engaged  in  or  to  be  engaged  in  by  the  registrant  as  agent  of  a 
foreign  principal”  and  in  Section  2(a)(6)  to  report  “A  detailed  statement 
of  every  activity  which  the  registrant  is  performing  or  is  assuming  or  pur¬ 
porting  or  has  agreed  to  perform  for  himself  or  any  other  person.” 
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amended,  nor  paragraphs  11  of  the  supplemental  registra¬ 
tion  forms  required  or  requested  him  to  report.2 

Appellant  was  thus  indicted  for  something  which  was 
not  made  a  crime  by  the  Act  of  June  8,  1938,  as  amended, 
nor  by  the  “forms”  prescribed  by  the  Secretary  of  State 
which  the  said  Act  required  appellant  to  use. 

Counts  II,  III  and  V  of  the  indictment  should  have 
been  dismissed  on  demurrer  along  with  Counts  1  and  IV. 
It  was  error  of  the  court  below  not  to  have  done  so  and  by 
all  means  it  should  have  dismissed  the  indictment  pur¬ 
suant  to  the  motion  which  was  made  at  the  commencement 
of  the  trial  and  renewed  at  the  close  of  all  of  the  evidence 
in  the  case  (Appellant’s  App.  213-223).  The  court  also 
erred  in  not  granting  the  motion  for  a  directed  verdict 
(Appellant’s  App.  210-212)  and  in  denying  the  motion  for 
a  bill  of  particulars  (Appellant’s  App.  57-59). 

6*; 

Appellant  Was  Not  Tried  for  the  Crime  Stated  in 

Indictment . 

Furthermore,  the  floodgates  of  prosecution  evidence  be¬ 
fore  the  jury  having  been  opened  by  the  drawer  of  the 
indictment — by  his  substitution  of  “part”  for  “nature” 
of  business,  with  his  addition  of  the  words  “and  ac¬ 
tivities”,  with  no  guide  whatever  in  the  statute  as  to  the 
standard  of  conduct,  the  violation  of  which  constituted 
a  crime,  and  with  no  standard  in  the  statute  as  to  what 

*  If  this  were  not  true,  there  would  have  been  no  need  for  specific  require¬ 
ments  in  Section  2(a)  (4)  and  (6)  of  the  New  Act,  that  a  registrant  report 
his  activities  for  his  foreign  principal,  for  himself,  and  for  all  others  in  ad¬ 
dition  to  the  equally  specific  requirement  in  Section  2(a)  (3)  that  he  give  a 
comprehensive  statement  of  the  nature  of  his  business.  The  Congress  did 
not  do  a  vain  and  useless  thing  by  such  amendments  to  the  original  Act  as 
amended. 
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constituted  a  “ material' ’  fact  under  such  indictment — 3 
the  Government  introduced  very  early  in  its  case  the  ap¬ 
pellant’s  book  on  propaganda  “Spreading  Germs  of  Hate” 
and  tried  the  appellant  with  being  a  propagandist  (Ap¬ 
pellant’s  App.  123).  The  sky  was  the  limit  on  the  scope 
of  the  prosecution’s  evidence. 

There  can  be  no  doubt  about  the  appellant  having  been 
tried  in  the  court  below  for  being  an  alleged  propagandist. 
In  his  opening  address  to  the  jury,  prosecutor  Maloney 
held  aloft  a  copy  of  the  book  and  said:  “I  hold  here  in 
my  hand  a  book.  This  book  will  be  the  text  of  the  Govern¬ 
ment  and  the  obituary  of  the  defendant”  (Appellant’s 
App.  122).  In  his  closing  address  to  the  jury,  this  same 
prosecutor  stated:  “You  have  seen  the  book  which,  as 
I  told  you,  would  be  the  text  of  the  Government’s  case 
and  the  epitaph  of  this  defendant”  (Appellant's  App.  134). 
Further  along  in  this  closing  argument,  this  prosecutor 
read  extracts  from  this  book  by  appellant  concerning  propa¬ 
ganda  in  1914-1918  and  said : 

“Ladies  and  gentlemen,  that  is  what  we  American 
people  were  exposed  to  in  this  war.  Personally,  it 
it  my  feeling,  and  I  think  it  is  shared  by  all  of  us, 
that  we  have  caught  this  thing  before  it  was  the 
ruination  of  all  of  us.”  (Appellant’s  App.  138). 

Prosecutor  Hickey  seems  to  have  agreed  with  Mr.  Ma¬ 
loney,  because  he  stated  to  the  jury  that  appellant  did  not 
disclose  in  the  registration  statements  “just  what  propa¬ 
ganda  activity  he  was  engaged  in”  (p.  1490  of  Reporter’s 
Transcript).  Also,  that  from  the  “outset  of  this  case  the 
Government  had  a  clear  purpose  in  mind”: 

“We  intend  to  bring  before  you  the  direct  issues  in 
this  case.  Those  issues  are  simply  these:  Did  this 
defendant  engage  in  the  activities  with  which  he  is 

3  Guides  and  standards  have  been  supplied  in  the  New  Act  in  Sec¬ 
tion  2(a)  as  to  what  is  “material"  and  in  Section  2(a)(1)  to  (11)  and  2(b) 
to  (c)  as  to  what  shall  be  reported. 


35 


charged  in  the  indictment?  Is  that  activity  material 
information  required  to  be  disclosed  in  the  registra¬ 
tion  statement?  Did  he  disclose  it? 

“These  are  the  plain  issues  in  the  case.  There  are 
no  others.”  (p.  1499  of  Reporter’s  Transcript  of 
Proceedings  forming  the  Bill  of  Exceptions). 

The  trial  court  seemed  to  have  had  such  a  conception 
of  the  trial.  This  is  indicated  in  connection  with  appel¬ 
lant’s  offer  of  proof  as  follows: 

“We  say  that  there  are  approximately  560-odd  state¬ 
ments  on  file.  I  would  say  that  about — again  approxi¬ 
mating — over  500  of  those  registrants  filled  in  the 
same  form  and  in  the  same  manner  that  this  de¬ 
fendant  did.”  (Appellant’s  App.  180). 

The  court  stated  that  he  thought  appellant  had  fully 
made  his  offer  of  proof  which  was  denied  with  an  excep¬ 
tion  (Appellant’s  App.  187).  In  the  course  of  the  argu¬ 
ment  concerning  this  offer  of  proof,  it  was  stated  by 
appellant’s  counsel  that  when  the  appellant  answered 
paragraphs  11  of  the  supplemental  registration  forms 
calling  for  a  “Comprehensive  statement  of  nature  of  busi¬ 
ness  of  registrant”  with  the  word  “same”  he  stated  all 
that  the  paragraphs  required  and  that  the  course  of  con¬ 
duct  by  the  Department  of  State  with  ^respect  to  the  regis¬ 
tration  forms  filed  by  other  registrants  agreed  therewith 
(Appellant’s  App.  183).  The  court  said: 

“This  is  to  enlighten  the  public  as  to  propaganda 
activities,  and  if  that  view  is  taken  as  to  that,  a  man 
can  say  that  he  is  a  law’yer  and  could  conceal  from 
the  public  the  fact  that  his  main  activity  is  propaganda 
for  a  foreign  country.”  (Appellant’s  App.  183-184). 

Also,  the  court  repeatedly  referred  in  his  general  charge 
to  the  purpose  and  intent  of  the  McCormack  Committee 
of  the  House  of  Representatives  and  the  bill  which  finally 
became  the  Act  of  June  8,  1938,  as  amended,  to  require 
propagandists  to  register  with  the  Secretary  of  State.  (Ap¬ 
pellant’s  App.  95-96).  This  general  charge  of  the  court  has 
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been  assigned  as  error,  and  it  is  more  fully  discussed  under 
another  point  herein4  (pp.  3S-42). 

Therefore,  the  indictment,  trial,  conviction  and  sen¬ 
tence  of  appellant  were  in  direct  violation  of  his  rights 
under  the  Fifth  and  Sixth  Amendments  to  the  Constitu¬ 
tion  of  the  United  States. 

That  this  Court  will  not  approve  any  such  procedure  is 
evidenced  by  its  opinions  in  United  States  v.  Capital  Trac¬ 
tion  Company,  34  App.  D.  C.,  592,  and  Czarra  v.  Board  of 
Medical  Supervisors,  25  App.  D.  C.  443,  though  neither 
of  those  two  cases  showed  such  disregard  of  the  con¬ 
stitutional  rights  of  the  defendants  as  is  shown  in  this 
case. 

(3) 


Appellant  Was  Not  a  Propagandist  As  Defined  in  the 
General  Charge  to  the  Jury. 


Referring  to  the  above  quoted  extract  from  the  general 
charge  of  the  court  to  the  jury,  there  is  not  a  scintilla  of 
evidence  in  the  record  that  the  appellant  engaged  in 
“spreading  doctrines  alien  to  our  Democratic  fonn  of 
government”;  that  either  by  word  of  mouth  or  by  written 
word  did  he  attempt  to  spread  the  ideology,  principles 
or  practices  of  other  forms  of  government  and  the  things 
for  which  they  stand;  that  he  sought  to  “inculcate  persons 
in  the  United  States  with  those  principles  and  teachings 
which  seek  to  foster  un-American  activity”;  or  that  he 
sought  to  violate  the  letter  and  the  spirit  of  either  Inter- 


4  In  confirmation  of  the  fact  that  the  original  Act  of  June  8,  1938.  as  amend¬ 
ed  by  the  Act  of  August  7.  1939,  made  no  provision  whatever  for  punish¬ 
ment  of  propaganda  but  only  for  failing  to  properly  register  as  provided  in 
Section  2  of  the  original  Act  of  June  8,  1938,  and  in  Section  3  of  the  same 
Act  as  amended  by  the  Act  of  August  7,  1939,  we  again  point  to  the  New 
Act  which  makes  specific  provision  for  propagandists  in  Section  l(j)  and  Sec¬ 
tions  7  and  8  thereof.  No  such  or  similar  provisions  are  found  in  the  orig¬ 
inal  act  as  amended  under  which  this  appellant  was  tried,  convicted  and  sen¬ 
tenced. 
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national  Law  or  “the  Democratic  basis  of  our  own  Ameri¬ 
can  Institutions  of  Government"’. 

The  prosecution  pointed  out  nothing  in  any  of  the  re¬ 
prints  from  the  Congressional  Record  that  the  appellant 
was  alleged  to  have  been  instrumental  in  either  assisting  to 
write  or  in  having  mailed  out,  which  was  anti-American 
in  any  manner  whatsoever.  Counsel  for  appellant  read 
to  the  jury  a  number  of  these  speeches  and  other  reprinted 
material  from  the  Congressional  Record,  and  they  are  con¬ 
tained  in  the  reporter’s  transcript  of  the  proceedings 
which  was  sent  to  this  Court  as  the  bill  of  exceptions.1 

Also,  there  is  nothing  whatever  anti- American  in  the 
several  books  which  Flanders  Hall,  Inc.,  published  with 
cash  loans  made  by  the  appellant.  The  testimony  ex¬ 
tracted  from  the  reporter’s  transcript  and  printed  in  the 
appendix  to  this  brief  (Appellant’s  App.  247-301)  will 
show  that  no  attempt  was  made  by  the  prosecution  to 
establish  that  any  of  these  speeches  or  books  were  anti- 
American;  that  they  sought  to  inculcate  and  establish 
here  alien  doctrines  or  principles  of  government;  or  that 
they  sought  to  violate  either  the  letter  or  the  spirit  of 
our  Democratic  form  of  government.  The  most  that  can 
be  said  for  them  is  that  they  were  non- interventionist  with 
respect  to  the  European  war  and  that  some  of  the  docu¬ 
ments  were  anti-British  in  character.6 

Furthermore,  the  contracts  of  September  27,  1939  and 
January  25,  1941  between  appellant  and  the  German  Li¬ 
brary  of  Information,  a  copy  of  which  was  filed  by  the  ap- 

#pp.  960-987  ;  991-1019. 

*  There  was  nothing  in  the  law  until  the  New  Act  which  attempted  to  punish 
an  individual  for  any  propaganda  activity  hostile  to  any  foreign  government 
and/or  which  attempted  to  prevent  any  change  in  the  foreign  policies  of  the 
United  States  as  to  neutrality  until  Section  l(j)  of  the  said  New  Act  be¬ 
came  law.  Such  activities  were  then  required  to  be  registered  and  were  pun¬ 
ishable  only  if  not  registered  and  the  propaganda  filed  and  labeled  as  pro¬ 
vided  in  the  New  Act. 
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pellant  with  the  State  Department  in  accordance  with  para¬ 
graph  12  of  his  registration  statements,  specifically  stipu¬ 
lated  that  he  should  do  nothing  which  would  conflict  with 
American  laws  (xVppellant's  App.  25-26;  49-50). 

Xot  only  did  the  prosecution  fail  to  attempt  to  impeach 
these  contracts  by  proving  that  they  were  not  bona  fide , 
but  the  prosecution  signally  failed  to  prove  or  even  attempt 
to  prove  that  the  appellant  was  the  agent  of  any  of  these 
three  foreign  principals  in  connection  with  his  advances  of 
funds  to  Flanders  Hall,  Inc.  or  for  the  preparation  and 
mailing  of  reprints  of  non-interventionist  material  from 
the  Congressional  Record. 

The  interest  of  appellant  in  non-intervention  of  the 
United  States  in  foreign  wars  was  a  personal  interest 
of  long  standing  (See  Government's  Exhibit  12),  and  it 
has  not  been  proven  to  be  otherwise.  This  interest  and 
any  effort  he  may  have  made  in  cooperation  with  other 
non-interventionists  to  keep  the  United  States  out  of 
war  was  not  his  “business'’  nor  the  “nature  of  his  busi¬ 
ness”  within  the  terms  of  paragraphs  11  of  the  supple¬ 
mental  registration  forms,  nor  was  it  a  “part  of  his  busi¬ 
ness”  as  charged  in  the  indictment.  If  it  were  an  “ac¬ 
tivity”  of  the  appellant,  it  was  not  an  activity  in  which  he 
engaged  for  any  foreign  principal,  and  nowhere  in  the 
said  supplemental  registration  forms  did  the  Secretary  of 
State  ask  the  appellant  to  report  his  activities. 

HI. 

The  trial  court  erred  in  instructing  the  jury  as  to  the 
legislative  history  and  intention  of  the  Act  of  June  8, 1938, 
52  Stat.,  631,  as  amended  by  the  Act  of  August  7,  1939,  53 
Stat.,  1244,  requiring  the  registration  of  agents  of  foreign 
principals. 

This  part  of  the  general  charge  to  the  jury  has  been 
printed  in  full  in  our  appendix  together  with  the  excep- 
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tion  thereto  (pp.  92-96).  In  giving  this  part  of  the  charge 
the  court  erred  in  several  important  respects,  all  of  which 
were  prejudicial  to  the  appellant. 

(D 

Jury  not  to  Interpret  Statute. 

In  the  first  place ,  the  jury  was  not  authorized  or  re¬ 
quired  to  determine  the  intent  and  purposes  of  the  Act, 
such  questions  being  legal  ones  for  the  determination  of 
the  court.  By  giving  this  general  charge  concerning  the 
legislative  history  of  the  Act  and  by  using  the  phraseology 
which  the  court  used  in  setting  forth  what  he  understood 
to  be  the  intent  and  purposes  of  House  Resolution  No.  198, 
73rd  Congress,  adopted  on  March  20,  1934  (or  some  four 
years  before  the  Act  of  June  8,  1938  became  law  in  the 
75th  Congress  and  some  five  years  before  the  amended 
Act  of  August  7,  1939  became  law  in  the  76th  Congress) 
creating  the  Special  Committee,  the  court  laid  the  basis 
for  the  error  which  he  committed  in  granting  the  Govern¬ 
ment’s  prayers  Nos.  2 A,  2  and  8/43-49?  Also,  the  court 
sanctioned  and  approved  certain  charges  of  the  prosecuting 
attorney  against  the  appellant  that  he  was  a  ‘‘Nazi  propa¬ 
gandist.” 

According  to  this  general  charge  to  the  jury,  the 
report  which  this  Special  Committee  filed  in  1935  (House 
Report  No.  153,  74th  Congress,  February  15,  1935)  con¬ 
cerned  the  purposes  for  which  the  Committee  was  created 
and  showed  that  the  above  referred  to  Original  Act,  termed 
the  “McCormack  Statute”  had  the  intent  and  purpose,  when 
enacted  in  1938  and  amended  in  1939,  to  “remedy  some  of 
the  ills  which  that  Committee  had  reported  to  the  House” 
(Appellant’s  App.  93).  At  another  point  in  this  general 
charge,  the  jury  was  told  that  the  said  Act  was  designed 
to  “accomplish  the  ends  and  aims  of  the  McCormack  Com- 


40 


mittee”  (Appellant's  App.  94).  The  jury  was  thus  left 
to  conjecture  whether  the  McCormack  Act  was  intended 
by  the  Congress  to  remedy  all  or  some  of  the  ills  men¬ 
tioned  by  the  court  as  having  been  contained  in  the 
1935  report,  and  if  the  latter,  which  ones. 

w 

General  Charge  Prejudicial. 

The  court  omitted  all  reference  to  the  fact  that  this  1935 
Committee  report  branded  indiscriminately  Nazis,  Fas¬ 
cists,  Communists  and  “other  organizations”  subversive 
in  character.  By  such  omission  the  court  placed  undue 
emphasis  on  Nazi  activities,  and  because  of  both  the  Ger¬ 
man  birth  and  the  employment  of  the  appellant  as  the 
agent  of  three  German  principals,  such  emphasis  was  pecu¬ 
liarly  prejudicial  to  the  appellant. 

Such  a  general  charge  w’hen  coupled  w*ith  the  conduct 
of  the  prosecuting  attorneys  before  the  jury  offered  induce¬ 
ments  to  the  jury  to  look  to  situations  outside  the  issue. 
Such  stimuli  affect  the  emotions  and  patriotism  of  the  jury 
and  aroused  an  antipathy  to  the  appellant  who  thereby 
was'  made  to  appear  as  an  arch  criminal.  The  jury,  com¬ 
ing  once  to  that  conclusion,  ignored  the  issue. 

(3) 

Long  Prior  Committee  Reports  not  Usable. 

No  case  has  been  found  where  an  appellate  court  has 
approved  a  charge  to  a  jury  concerning  the  intent  and 
purpose  of  any  criminal  statute  when  such  charge  con¬ 
sisted  of  a  quotation  from  a  resolution  creating  a  Con¬ 
gressional  Committee  and  a  purported  summarization  of 
a  report  made  by  that  Committee  some  three  to  five  years 
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before  a  bill  became  the  law  under  which  the  appellant 
was  being  tried.  See  Vindicator  Gold  Mining  Company 
v.  Wilbur ,  60  App.  D.  C.  60,  47  Fed.  (2nd)  422,  affirmed  in 
284  U.  S.  231,  with  respect  to  the  use  of  Congressional  Com¬ 
mittee  reports  which  do  accompany  bills  that  became  laws. 

In  the  second  place,  the  court  did  not  refer  to  this  House 
Resolution  of  1934  creating  the  Special  Committee  nor  to 
its  report  of  1935  as  aids  to  the  court  in  his  interpreta¬ 
tion  of  the  Act  of  1938  as  amended  in  1939.  Had  the 
court  done  so,  such  action  would  have  been  error.  It  is 
only  Committee  reports  which  accompany  to  the  calendar 
bills  which  become  law  that  may  be  referred  to  as  aids  in 
interpretation  of  the  statute,  and  then  only  when  the 
statute  is  ambiguous.  The  unquestionable  rule  in  this  re¬ 
spect  is  that  summarized  in  Standard  Fashion  Company 
v.  Magrane-Houston  Company,  258  U.  S.  346,  where  the 
court  held  that  if  the  words  of  a  statute  are  plain,  resort 
may  not  be  had  to  the  “extraneous  statements  and  often 
unsatisfactory  aid  of  such  reports.  See  Railroad  Com¬ 
mission  of  Wisconsin  v.  Chicago,  Burlington  &  Quincy  R. 
R.  Co.,  257  U.  S.  563,  and  previous  decisions  of  this  court 
therein  cited.”  It  was  held  in  the  latter  case  that  the  aid 
of  committee  reports  accompanying  bills  which  finally  be¬ 
came  law  “are  only  admissible  to  solve  doubt,  not  to  create 
it.”  See  also  McLean  v.  United  States,  226  U.  S.  374; 
Binns  v.  United  States,  194  U.  S.  486;  Caminetti  v.  United 
States,  242  U.  S.  470;  and  Duplex  Printing  Press  Com¬ 
pany  v.  Peering,  254  U.  S.  443. 

This  Original  Act,  as  amended,  is  not  ambiguous.  It  is 
plain  enough.  The  difficulty  with  it  is  that  the  Amended 
Section  3  and  Section  5  are  violative  of  the  Fifth  and  Sixth 
Amendments  to  the  Constitution  of  the  United  States  in  be¬ 
ing  indefinite  and  uncertain  and  in  setting  up  no  fixed  stan- 
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darcl  or  rule  of  conduct,  tlie  violation  of  which  constitutes 
a  crime,  as  we  have  pointed  out  in  Point  1  of  this  Brief.2 
Even  if  the  court  had  done  so  for  that  purpose,  the  aid  of  a 
committee  report  which  might  have  accompanied  the  bills 
which  became  law  could  not  have  remedied  the  defects  in 
said  sections.  As  stated  by  the  court  in  United  States  v. 
Brewer,  139  U.  S.  278: 

“Laws  which  create  crime  ought  to  be  so  explicit 
that  all  men  subject  to  their  penalties  may  know  w’hat 
'acts  it  is  their  duty  to  avoid.  United  States  v.  Sharp , 
Pet.  C.  C.  118.  Before  a  man  can  be  punished,  his 
case  must  be  plainly  and  unmistakably  within  the 
‘statute.  United  States  v.  Lacher,  134  U.  S.  624,  628.” 

An  exception  was  made  and  granted  to  this  general 
charge  of  the  court,  and  it  is  here  urged,  first,  that  it  was 
error  to  charge  the  jury  as  to  the  intent  and  purposes  of 
the  Original  Act,  as  amended,  sec  and,  that  in  any  event,  it 
was!  error  to  charge  the  jury  as  to  the  intent  and  purposes 
of  such  Act  on  any  basis  other  than  the  Act  itself,  and  third , 
that  the  phraseology  used  by  the  court  in  the  general  charge 
was  highly  prejudicial  to  the  appellant  and  constitutes  re¬ 
versible  error. 


1  As  we  have  also  pointed  out  there,  the  New  Act  recognized  these  defects 
in  the  original  Act  of  June  8,  1938,  as  amended  by  the  Act  of  August  7,  1939, 
and  set  up  standards  of  conduct  to  be  followed  in  the  filing  of  both  initial 
and  supplemental  registration  statements,  the  violation  of  which  should  con¬ 
stitute  a  crime.  Also,  it  stated  what  should  be  a  material  fact  to  be  reported. 
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IV. 

The  court  erred  in  the  denial  of  the  appellant’s  prayer 
No.  19  to  the  effect  that  before  the  jury  could  convict,  it 
must  find  that  the  appellant  willfully  failed  to  give  in  an¬ 
swer  to  paragraph  11  of  the  supplemental  registration 
forms  or  either  of  them  a  comprehensive  statement  of  the 
nature  of  his  business  as  agent  for  either  or  both  of  his 
foreign  principals.  Also,  and  conversely,  the  court  erred 
in  granting  the  government’s  prayers  Nos.  2 A,  2  and  8, 
to  the  effect  that  if  the  jury  found  that  the  appellant 
engaged  in  the  activities  set  forth  in  any  or  all  of  counts 
2,  3  or  5  of  the  indictment,  it  was  unnecessary  for  the  jury 
to  find  that  he  engaged  in  such  activities  as  an  agent  for 
his  foreign  principal  or  principals. 

These  four  prayers,  the  objections  and  the  exceptions 
thereto  are  printed  in  our  appendix  (pp.  96-114).  By  the 
denial  of  the  one  and  the  grant  of  the  other  three,  the 
court,  in  effect,  instructed  the  jury  that  it  should  find  the 
appellant  guilty  if  it  found  that  the  appellant  omitted  to 
state  in  his  supplemental  registration  statements  any  ma¬ 
terial  activity  charged  in  the  indictment  without  the  ne¬ 
cessity  of  determining  whether  in  such  omitted  activity 
the  appellant  was  acting  for  a  foreign  principal  or  prin¬ 
cipals  or  on  his  own  initiative  and  for  his  own  purposes. 

Such  action  by  the  court  was  in  error  and  contrary  to  the 
plain  terms  of  the  Original  Act  of  June  8,  1938,  as  amended. 
The  grant  of  these  three  prayers  amounted  to  a  direction  to 
the  jury  to  convict  the  appellant  as  surely  as  did  the 
charge  which  this  court  condemned  in  Masters  v.  United 
States,  42  App.  D.  C.  350.  See  first  paragraph  of  the 
opinion  in  that  case. 
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(1) 


Foreign  Agent  One  Who  Receives  Directions  or  Pay  From 

Foreign  Principal. 

Note  that  in  order  to  be  an  agent  of  a  foreign  principal 
under  Section  1(d)  of  the  Original  Act,  as  amended, 
the  person  claimed  to  be  the  agent  must  either  receive 
compensation  from  a  foreign  principal  or  act  under  the 
direction  of  the  foreign  principal.  As  hereinbefore 
pointed  out,  the  seven  specific  requirements  which  the 
agent  must  answer  in  his  initial  registration  statement, 
as  prescribed  by  Section  2  of  the  Original  Act,  calls  for 
facts  as  to  specific  relationships  between  the  agent  and 
his  foreign  principal  or  as  to  the  agent. 

This  conclusion  is  further  emphasized  by  the  Amended 
Section  3  of  the  Act  which  provides  that  an  agent,  reg¬ 
istrant  of  a  foreign  principal,  must  submit  each  six  months’ 
period  thereafter,  while  the  agency  relationship  continues, 
a  “  statement  under  oath,  on  a  form  prescribed  by  the  Sec¬ 
retary  which  shall  set  forth  with  respect  to  such  preced¬ 
ing  six  months’  period”  among  other  things: 

“(c)  A  statement  containing  such  details  required 
under  this  Act  as  the  Secretary  shall  fix,  of  the  activi¬ 
ties  of  such  persons  as  agent  of  a  foreign  principal 
during  such  six  months’  period.”  (Italics  mine.) 

Not  any  details  vrhich  the  Secretary  of  State  may  con¬ 
jure  up  in  his  imagination,  but  “such  details  required  un¬ 
der  this  Act”  must  the  registrant  report.  Not  absolutely 
must  he  report  them  but  only  such  “as  the  Secretary  shall 
fix,  of  the  activities  of  such  person  as  agent  of  a  foreign 
principal.  ’  ’ 

How  then  can  it  be  said — as  was  said  by  the  court  below 
in  the  three  instructions  2A,  2  and  8  prepared  by  the  Gov¬ 
ernment  and  given  to  the  jury — that  it  makes  no  differ- 
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ence  whether  the  registrant  engaged  in  the  activities  for 
compensation  received  from  a  foreign  principal  or  under 
the  direction  of  a  foreign  principal;  that  is,  as  agent  of 
and  for  a  foreign  principal  or  on  his  own  behalf?  Yet, 
by  reading  the  three  Government  prayers  which  the  court 
did  grant,  it  can  be  seen  that  the  court  instructed  the  jury 
to  the  effect  that  the  agency  relationship  in  the  perform¬ 
ances  of  the  activities  was  immaterial  and  that  if  the 
agent  omitted  to  state  any  material  activities  charged  in 
the  indictment,  he  should  be  found  guilty  of  violating  the 
Act  (Appellant’s  App.  110). 

(*) 

New  Act  Corrects  Omission  of  Activities. 

In  fact,  these  three  Government  prayers  and  the  Court 
in  granting  them  anticipated  the  requirements  of  the  New 
Act,  which  provided  in  Section  2(a)  (4)  and  (6)  that:  a 
registrant  must  report  as  “ material”  information: 

“(4)  *  *  *  the  existing  and  proposed  activities  en¬ 
gaged  in  or  to  be  engaged  in  by  the  registrant  as  agent 
or  a  foreign  principal  for  each  such  foreign  principal.” 

“(6)  A  detailed  statement  of  every  activity  which 
the  registrant  is  performing  or  is  assuming  or  purport¬ 
ing  or  has  agreed  to  perform  for  himself  or  any  other 
person  other  than  a  foreign  principal  and  which  re¬ 
quires  his  registration  hereunder.” 

A  mere  contrast  of  the  Section  3(c),  of  the  Amended  Act, 
with  this  section  2(a)  (4)  and  (6)  of  the  New  Act  is  suf¬ 
ficient  to  show  that  not  only  did  the  original  amended 
Section  3(c)  not  require  appellant  to  report  his  “activ¬ 
ities”  on  his  own  behalf  or  on  behalf  of  a  foreign  princi¬ 
pal,  but  the  Congress  realized  that  said  original  and  amend¬ 
ed  statutes  did  not  do  so  and  amended  the  law  by  the  above 
quoted  Section  2(a)  (4)  and  (6)  of  the  New  Act  so  as  to  im¬ 
pose  such  a  requirement  on  the  registrant. 
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Most  certainly  the  prosecuting  attorney  by  requesting 
these  prayers  2A,  2  and  8,  and  the  Court  in  giving  them, 
could  not  amend  the  law  so  as  to  impose  a  legal  requirement 
which  necessitated  Section  2(a)  (4)  and  (6)  in  the  New  Act 
nor  establish  as  “material”  what  wras  not  made  so  by  the 
Original  Act,  as  amended.  Plainly  the  giving  of  these 
three  instructions  by  the  Court  constituted  judicial  legis¬ 
lation. 

Prayer  19  offered  by  the  appellant  and  rejected  by  the 
court  strictly  followed  the  original  statute,  as  first 
amended,  by  making  it  incumbent  on  the  jury,  first ,  to  find 
that  the  appellant  wilfully  omitted  to  state  a  material  fact 
as  to  the  nature  of  his  business,  and  second ,  that  any  state¬ 
ment  as  to  the  nature  of  the  business  omitted  was  one  which 
the  appellant  conducted  for  his  foreign  principal. 

There  was  no  attempt  by  the  prosecutor  to  prove 
beyond  a  reasonable  doubt  or  otherwise  that  appellant 
was  the  agent  of  a  foreign  principal  in  connection  with  his 
advance  of  funds  to  Flanders  Hall,  Inc.  In  fact,  such  proof 
as  was  offered  showed  that  the  funds  of  the  appellant  wTere 
his  personal  funds  (Appellant’s  App.  248-252) ;  that  he  was 
repaid  by  Flanders  Hall,  Inc.,  a  part  of  the  amount  advanc¬ 
ed  ;  and  that  he  lost  the  balance  of  the  advance  in  the  bank¬ 
ruptcy  of  the  company  (Appellant’s  App.  253-254,  255-257). 

There  was  no  attempt  by  the  prosecution  to  show  that  in 
connection  with  this  transaction  the  appellant  received 
compensation  from,  or  was  under  the  direction  of  a  foreign 
principal — the  showing  of  one  of  the  other  being  neces¬ 
sary  to  constitute  appellant  an  agent  of  a  foreign  prin¬ 
cipal  with  respect  to  his  advance  of  money  to  Flanders 
Hall,  Inc. 
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(3) 


Assisting  in  Writing  Senator’s  Speeches. 

There  was  no  attempt  by  the  prosecution  to  prove  be¬ 
yond  a  reasonable  doubt  or  otherwise  that  appellant  re¬ 
ceived  compensation  from,  or  was  under  the  direction  of 
a  foreign  principal  in  lending  aid  and  assistance  to  his 
old  friend,  the  late  Senator  Lundeen  in  writing  some  of 
his  speeches,  in  gathering  material  from  various  sources 
including  the  German  Embassy  for  another  such  speech, 
and  in  any  connection  he  may  have  had  with  Hill  or  two 
or  three  employees  of  the  War  Debt  Committee  which 
mailed  out  non-interventionist  reprints  from  the  Congres¬ 
sional  Record.  Incidentally  the  only  evidence  on  the  latter 
point  is  the  testimony  of  the  witnesses  Webber  that  they  saw 
him  in  the  offices  of  the  Debt  Committee  on  two  or  three  oc¬ 
casions  and  that  he  once  told  them  he  was  one  of  several  who 
organized  the  said  committee  (Appellant’s  App.  288) 
The  Webbers  were  clerks  employed  by  the  Committee  and 
their  testimony  is  insufficient  to  establish  that  appellant 
assisted  in  organizing  the  War  Debt  Committee. 


(4) 


Contracts  of  Employment  Negative  Other  Activities  for 

Foreign  Principals . 


The  contracts  of  employment  of  appellant  cannot  be 
brushed  aside,  as  Government  counsel  attempted  to  do  in 
his  closing  argument  to  the  jury,  by  saying  that  they  were 
“window  dressing,  fake  window  dressing,  camouflage;  the 
stock  in  trade  of  every  propagandist.”1  There  is  absolutely 
no  evidence  in  the  record  as  a  basis  for  such  a  statement. 
Certainly  the  unsupported  statement  of  the  prosecuting  at¬ 
torney  cannot  be  accepted  as  establishing  that  the  con- 

1  Reporter’s  Transcript  of  Proceedings  forming  Bill  of  Exceptions,  p. 
1556,  reporter’s  pagination. 
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tracts  of  employment  was  not  bona  fide.  There  is  not 
only  a  persumption  of  innocence  of  the  accused,  but  it  is 
an  absolute  fact  that  the  appellant  intelligently  and  vig¬ 
orously  performed  his  contracts.  The  proof  thereof  may 
be  found  in  the  second  contract  with  the  German  Library 
of  Information  which  materially  increased  the  compensa¬ 
tion  of  appellant  for  reasons  stated  therein:  because  of 
the  increased  amounts  of  journalistic  and  editorial  work 
whidi  the  appellant  performed  beyond  that  contemplated 
when  the  first  contract  was  entered  into  (Appellant’s  App. 
48-50). 

There  is  no  merit  in  the  suggestion  of  the  prosecuting 
attorney  that  if  the  Original  Act,  as  amended^ the  supple¬ 
mental  registration  forms  and  the  regulations  did  not  re¬ 
quire  a  registrant  to  report  all  of  his  activities,  whether  or 
not  as  agent  for  a  foreign  principal,  the  intent  and  purposes 
thereof  could  be  evaded  by  any  agent  failing  to  report 
activities  for  a  foreign  principal  under  the  claim  that  they 
were  activities  in  his  personal  and  private  capacity.  We 
are  dealing  with  the  plain  and  unambiguous  terms  of  an 
Act  of  Congress,  and  the  Congress  has  since  corrected  these 
defects  in  the  new  Act. 

W 

Secretary  did  not  Require  Activities. 

The  Secretary  did  not  carry  out  the  mandatory  instruc¬ 
tions  to  him  to  fix  the  details  required  under  the  Original 
Act  as  amended  of  the  activities  to  be  reported  by  such 
registrants  as  agents  for  foreign  principals.2  Had  the 
Secretary  worded  this  paragraph  11 — and  the  whole  of  the 
English  language  was  available  to  him  for  that  purpose — 
to  require  the  registrant  to  give  in  addition  to  the  details  re¬ 
quired  in  other  paragraphs  of  the  form,  the  details  of 

2  The  new  Act  did  not  leave  such  duty  to  the  discretion  of  an  administrative 
officer. 
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his  activities  during  the  preceding  six  months,  the  ap¬ 
pellant  would  have  known  definitely  what  he  was  expected 
to  do  and  could  have  done  it.3 

We  think  it  too  clear  for  serious  argument  that  the 
court  erred  in  the  denial  of  the  appellant’s  prayer  No. 
19  and  in  the  grant  of  the  Government’s  prayers  Nos.  2A, 
2  and  8  and  that  such  action  constitutes  reversible  error. 

y. 

The  exclusion  of  appellant’s  chief  trial  counsel  Morosini 
from  the  case  constituted  a  denial  to  appellant  of  his 
rights  under  the  Sixth  Amendment  to  the  Constitution  of 

the  United  States. 

\ 

On  March  4, 1942  an  incident  occurred  at  the  trial  which 
climaxed  in  defendant’s  resting  his  case  (Appellant’s  App. 
118).  The  witness  Price,  who  actually  drafted  the  regis- 

*  Of  course,  it  can  not  be  conceded  that  the  appellant  is  guilty  simply  because 
he  may  not  have  complied  with  paragraph  11  of  the  registration  form  as 
charged  in  the  indictment.  The  Original  Act  as  amended  did  not  specifically 
provide  that  a  registrant  would  incur  the  penalties  of  Section  5  thereof  for  vio¬ 
lation  of  any  form  or  regulations  issued  by  the  Secretary  of  State  as  charged 
in  the  indictment.  Aside  from  the  fact  that  the  regulations  and  forms  are  void 
to  the  extent  that  they  exceed  the  terms  of  the  statute  (See  United  States 
v.  Symonds ,  120  U.  S.  49;  United  States  v.  Garlingcr,  169  U.  S.  316),  a 
person  may  not  be  punished  criminally  for  violation  of  a  regulation  or 
form  unless  a  statute  specifically  so  provides.  United  States  v.  George, 
228  U.  S.  14;  United  States  v.  Eaton,  144  U.  S.  677;  United  States  v.  United 
Verde  Copper  Company,  196  U.  S.  207;  United  States  v.  Standard  Brewery, 
2S1  U.  S.  210;  United  States  v.  11J.50  Lbs.  of  Butter,  195  Fed.  657;  Keane 
v.  United  States,  272  Fed.  5 77;  United  States  v.  Birdsall,  206  Fed.  818;  United 
States  v.  Sandefuhr,  145  Fed.  49;  United  States  v.  Dodson,  268  Fed.  397; 
United  States  v.  Ballard,  12  Fed.  Supp.  321.  The  rule  in  criminal  cases  is 
summarized  in  the  latter  case  as  follows: 

“The  crime  must  be  created  by  the  Act  of  Congress,  alone,  for  the  public 
are  not  required  to  look  beyond  the  act  in  their  endeavor  to  ascertain  what 
is  criminal  and  the  discretion  of  fixing  what  facts  import  criminality  is 
exclusively  that  of  the  law-maker  as  distinguished  from  the  executive.  The 
effect  of  departmental  regulations,  not  ratified  by  act  of  Congress,  is  con¬ 
fined  to  civil  matters,  and  cannot  be  made  the  predicate  of  criminal  offenses/’ 
(Citations.) 
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tration  forms  and  the  regulations  for  the  Secretary  of 
State,  was  testifying  (Appellant’s  App.  115-117).  He  was 
on  direct  examination  by  defendant’s  chief  trial  counsel, 
Mr.  Morosini.  Certain  questions  directed  to  him  by  Mr. 
Morosini  were  objected  to  by  the  government,  and  the  ob¬ 
jections  were  sustained  (Appellant’s  App.  115-117).  At 
this  point,  Mr.  Morosini  charged  the  court  with  being 
biased  in  favor  of  the  government  and  prejudiced  against 
the  defendant  and  stated  that  the  defendant  had  no  alter¬ 
native  but  to  rest  his  case.  Whereupon,  the  defendant 
rested.  This  was  immediately  before  the  noon  adjourn- 
meiit.  This  resulted  because  under  the  theory  of  the  indict¬ 
ment  that  the  appellant  was  guilty  if  he  failed  to  report  all 
of  his  “activities”  and  the  theory  of  the  trial  that  he  was 
guilty  if  he  was  a  “propagandist”  there  was  no  standard 
and  it  was  the  belief  of  Mr.  Morosini  that  the  court  was  ap¬ 
plying  a  much  stricter  rule  of  evidence  than  he  applied 
when  the  prosecution  was  placing  its  case  before  the  jury. 

After  the  noon  adjournment,  the  court  summoned  coun¬ 
sel  to  the  bench  (Appellant’s  App.  118).  A  conference 
was  there  had  without  the  presence  of  the  jury  (Appel¬ 
lant’s  App.  118-122).  At  this  conference  the  court  in¬ 
formed  counsel  that  Mr.  Morosini  could  no  longer  par¬ 
ticipate  in  the  case.  The  court  based  his  reason  for  this 
on  the  ground  that  Mr.  Morosini  was  present  in  the  court 
as  a  matter  of  privilege  and  that  the  court  expected  court¬ 
esy  under  such  circumstances.  That  the  court  felt  that 
Mr.1  Morosini’s  remarks  upon  resting  the  defendant’s  case 
were  “completely  out  of  line”.  Although  Mr.  Morosini’s 
co-counsel,  Mr.  Cohalan,  protested  this  action  as  being 
injurious  to  the  defendant,  the  court  maintained  his  posi¬ 
tion,  and  in  so  doing  amplified  his  charges  against  Mr. 
Morosini  to  include  an  attempt  to  “obstruct  justice”. 
Through  all  of  this  the  court  gave  Mr.  Morosini  no  oppor- 
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tumty  to  be  beard  in  bis  own  defense  and,  in  fact,  specific¬ 
ally  denied  bim  a  bearing  at  that  time  (Appellant’s  App. 
120). 

(1) 

Morosini  Prepared  for  Closing  of  Case. 

Although  defendant  bad  summarily  rested  bis  case, 
there  were  still  numerous  matters  to  be  disposed  of — mo¬ 
tions  to  be  argued  and  prayers  submitted  and  settled. 
There  was  also  the  summation  of  defendant’s  case  to  the 
jury.  Nearly  all  of  these  matters  bad  been  prepared  by 
Mr.  Morosini  and  be  alone  vras  prepared  to  take  up  these 
matters  on  defendant’s  behalf.  Nevertheless,  the  action 
of  the  Court  suddenly  developed  such  tasks  on  Mr.  Cohalan 
and  upon  advisory  counsel,  Mr.  McGuire  at  a  most  crucial 
point  in  it. 

The  reasons  advanced  by  the  court  for  its  action  were 
(1)  the  charge  that  Mr.  Morosini  was  lacking  in  courtesy 
and  (2)  the  later  charge  that  Mr.  Morosini  by  his  state¬ 
ment  in  the  presence  of  the  jury  was  attempting  to  4 ‘ob¬ 
struct  justice”.  In  other  words,  Mr.  Morosini  was  in  ef¬ 
fect  cited  for  contempt  of  court.1  The  law  prescribes  a 
specific  formula  for  dealing  with  the  misconduct  of  attor¬ 
neys  before  the  court.2  An  attorney  is  accountable  for 
such  acts  and  if  found  guilty  after  being  given  an  oppor¬ 
tunity  to  be  heard  in  his  own  defense,  is  personally  pun¬ 
ishable  for  such  an  offense. 

‘Roberts  v.  Anderson,  66  Fed.  (2d)  874.  Cooke  v.  United  States,  267 
U.  S.  517.  Powell  v.  Alabama,  287  U.  S.  45.  Avery  v.  Alabama,  308  U.  S. 
444.  Glasser  v.  United  States,  86  U.  S.  L.  Ed.  405.  The  Court  said  in 
this  case:  “Upon  the  trial  judge  rests  the  duty  of  seeing  that  the  trial  is 
conducted  with  solicitude  for  the  essential  rights  of  the  accused.” 

*  Title  11,  Sec.  11-1302,  D.  C.  Code  (1940)  ed.;  U.  S.  ex  rel.  Alward  v. 
Latimer,  44  App.  D.  C.  81. 
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(*) 


Counsel  not  Appellant  Punishable  for  Contempt. 


Nowhere  in  our  system  of  law  can  authority  be  found 
for  the  proposition  that  the  accused  client  on  trial  is  to 
be  punished  or  his  rights  in  any  way  imperiled  because 
of  a  charge  by  the  court  of  misconduct  by  his  attorney. 
The  accused  on  trial  is  not  to  be  held  accountable  or 
penalized  in  any  way  because  the  court  may  take  the  posi- 
tioii  that  the  attorney  has  been  lacking  in  respect  for 
the  court.  To  even  countenance  such  a  proposition  would 
result  in  qualifying  the  right  preserved  in  the  Sixth 
Amendment  of  choosing  counsel  to  assist  a  person  ac¬ 
cused  of  crime  by  holding  that  he  chooses  his  counsel  at 
his  peril,  and  is  to  be  held  accountable  for  any  lapse  on 
said  counsel’s  part. 

And  yet,  this  is  what  occurred  at  the  trial.  Because  of 
an  action  on  Mr.  Morosini’s  part  which  the  court  held, 
rightly  or  wrongly,  to  be  contemptuous,  the  appellant  was 
deprived  of  Mr.  Morosini’s  services.  It  was  the  accused 
who  was  held  accountable  and  who  vras  penalized  for  the 
action  of  counsel  to  which  the  court  took  exception.  It 
was  the  appellant  upon  whom  fell  the  brunt  of  the  court’s 
displeasure.  And  this  in  spite  of  the  fact  that  appellant’s 
co-counsel  pointed  out  to  the  court  that  his  action  wras  not 
directed  toward  Mr.  Morosini  but  that  the  effect  was  to 
penalize  the  appellant  because  of  Mr.  Morosini’s  alleged 
offense.  This  was  contrary  to  law.3 


(3) 


Supreme  Court  Decision  not  Followed. 


It  is  submitted  that  the  Court  did  not  follow  Chief  Jus¬ 
tice  Taft’s  admonition  in  Cooke  v.  United  States,  267  U.  S. 


*  Cooke  v.  United  States,  267  U.  S.  517. 
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517.  If,  in  the  opinion  of  the  court,  Mr.  Morosini  was  guilty 
of  contemptuous  conduct,  it  was  the  duty  of  the  court  to  cite 
Mr.  Morosini  for  contempt  and  to  bring  to  bear  on  him 
such  sanction  as  to  the  court  seemed  mete  and  proper, 
in  the  event  that  Mr.  Morosini,  upon  being  heard  in  his 
own  defense,  was  not  able  to  satisfy  the  court  that  no  dis¬ 
respect  was  intended  in  charging  bias  and  prejudice  and 
that  he  did  not  intend  to  “obstruct  justice.”  The 
court  was  in  no  wise  justified  in  penalizing  the  appellant 
for  an  offense,  which,  in  the  last  analysis,  was  only  charged 
against  Mr.  Morosini. 

To  summarily  tear  him  away  from  the  arena  and  to  sup¬ 
plant  him  with  other  counsel  could  not  have  had  any  other 
effect  than  to  slow  down  the  tempo  of  appellant’s  case.  The 
protection  of  the  Sixth  Amendment  is  not  satisfied  by  just 
having  counsel  for  the  accused.  This  very  Court,  in  a  recent 
decision,  remarked  on  this  point : 

“And  the  Sixth  Amendment,  guaranteeing  the  ac¬ 
cused  in  a  criminal  prosecution  the  assistance  of  coun¬ 
sel  for  his  defense,  mean  effective  assistance.”4 

U) 

Adverse  Effect  on  Jury. 

Then,  too,  the  psychological  effect  on  the  jury  of  Mr. 
Morosini ’s  removal  from  the  case  must  be  considered.  For 
eleven  days  they  had  heard  him  and  watched  him  conduct 
the  appellant’s  defense.  Suddenly,  howrever,  and  just  as 
his  efforts  w’ere  to  be  woven  together  into  a  pattern  and 
climaxed  in  summation,  he  was  removed  by  the  court  and 
supplanted  by  another.  It  would  indeed  be  a  partial  mind 
'which  would  not  agree  that  appellant’s  cause  suffered 

4  Thomas  v.  District  of  Col.,  67  App.  D.  C.  179,  90  Fed.  (2d)  424.  The 
court  cited  Powell  v.  Alabama,  287  U.  S.  45  as  authority  for  the  above 
quotation.  See  also  opinion  dated  February  21,  1942,  by  this  Court  in 
Evans  v.  Rives,  No.  8134. 
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materially  in  the  consideration  of  the  jury  as  a  result  of 
such  happening.  ,  , 

w 

Appearance  <f£  Courtesy  does  not  Change  Rule. 

The  court  attempted  to  justify  its  action  in  barring  Mr. 
Morosini  from  the  trial  by  stating  that  he  was  before  the 
court  by  privilege  only.  However,  he  was  admitted  to  the 
court  for  the  purpose  of  defending  the  appellant  in  the 
trial  of  the  criminal  charges  against  him.  Therefore,  he 
stood  in  exactly  the  same  position  as  any  counsel  admitted 
to  practice  before  the  bar  of  the  United  States  District  Court 
for*  the  District  of  Columbia  from  the  standpoint  of  liability 
for  contemptuous  conduct  before  the  court.  He  was  sub¬ 
ject  to  the  discipline  of  the  court  in  exactly  the  same  man- 
net  as  the  attorneys  regularly  admitted  to  practice  before 
the  said  Court.  The  act  of  the  court  in  barring  him  from 
the  trial,  instead  of  trying  him  for  contempt,  as  in  the  case 
of  a  local  practitioner,  necessarily  worked  hardship  on, 
and  prejudiced  the  rights  of  the  appellant.  It  is  for  an 
appellant,  when  he  has  done  so,  to  select  his  counsel,  and 
it  is  not  for  the  trial  court  to  do  so.5 

The  action  of  the  court  in  barring  Mr.  Morosini  from 
the  trial  was  highly  prejudicial  and,  we  submit,  constitutes 
reversible  error. 


*  Glosser  v.  United  States,  86  U.  S.  L.  Ed.,  405.  There  the  Court  said: 
"The  guarantees  of  the  Bill  of  Rights  are  the  protecting  bulwarks  against 
the  reach  of  arbitrary  power.  Among  those  guarantees  is  the  right  granted 
by  the  Sixth  Amendment  to  an  accused  in  a  criminal  proceeding  in  a 
Federal  Court  ‘to  have  the  assistance  of  counsel  for  his  defense.’  ‘This 
is  one  of  the  safeguards  deemed  necessary  to  insure  fundamental  human 
rights  of  life  and  liberty’  and  a  Federal  Court  cannot  constitutionally  de¬ 
prive  an  accused  whose  life  or  liberty  is  at  stake  of  the  assistance  of 
counsel.  Johnson  v.  Zerbst,  304  US  458,  462,  463,  82  L  cd  1461,  1465,  1466, 
58  S  Ct  1019.  Even  as  we  have  held  that  the  right  to  the  assistance  of 
counsel  is  so  fundamental  that  the  denial  by  a  state  court  of  a  reasonable 
time  to  allow  the  selection  of  counsel  of  one’s  own  choosing,  and  the 
failure  of  that  court  to  make  an  effective  appointment  of  counsel,  may  so  of¬ 
fend  our  concept  of  the  basic  requirements  of  a  fair  hearing  as  to  amount  to  a 
denial  of  due  process  of  law  contrary  to  the  Fourteenth  Amendment,  Powell 
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VL 

The  court  erred  in  (1)  admitting  into  evidence  Govern¬ 
ment  Exhibit  No.  12,  consisting  of  the  book  “Spreading 
Germs  of  Hate”  published  by  the  appellant  in  1930,  and 
(2)  permitting  its  use  as  employed  by  the  prosecution 
concerning  alleged  crimes  charged  in  the  indictment  as 
having  resulted  from  omissions  in  1940-1941. 


(A) 


Error  in  Admission  of  Book. 

This  book,  Spreading  Germs  of  Hate,  was  offered  and 
received  in  evidence  in  the  early  part  of  the  Government's 
case  while  its  witness  Hauck,  was  under  direct  examination. 
It  was  precipitated  into  evidence  without  any  proof  of  the 
essentials  required  to  make  it  admissible.  This  is  shown 
by  exactly  what  occurred,  as  follows: 

“By  Mr.  Maloney: 

“Q.  Tell  us  about  some  of  the  stuff  that  is  not 
poetry  that  he  has  written.  A.  ‘Spreading  Germs  of 
Hate.’ 

“Q.  Did  he  tell  you  he  had  written  a  book  by  that 
title?  A.  Yes,  sir. 

“Q.  Did  you  ever  see  it  in  his  library  at  305  River¬ 
side  Drive,  New  York  City?  A.  Yes,  I  have  seen  it. 

“Q.  I  show  you  this  book  entitled  ‘Spreading 
Germs  of  Hate’  by  George  Sylvester  Viereck  (handing 
book  to  witness).  Is  that  the  book  he  said  he  wrote?  A. 
Yes. 

“Mr.  Mcrosini:  It  is  not  a  question  of  the  fact 
that  the  defendant  wrote  this  book,  ‘Spreading  Germs 
of  Hate/  we  merely  object  to  it  at  this  time  or  object 
to  any  reference  to  it  at  this  time  on  the  ground  that 

v.  Alabama,  287  US  45,  77  L  cd  158,  53  S  Ct  55.  84.  ALR  527,  so  are  we  clear 
“that  the  ‘assistance  of  counsel’  guaranteed  by  the  Sixth  Amendment  con¬ 
templates  that  such  assistance  be  untrammeled  and  unimpaired  by  a  court 
order  requiring  that  one  lawyer  shall  simultaneously  represent  conflicting 
interests.  If  the  right  to  the  assistance  of  counsel  means  less  than  this,  a 
valued  constitutional  safeguard  is  substantially  impaired.” 
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it  is  not  properly  a  part  of  the  Government’s  case  or 
has  any  reference  to  it,  as  far  as  the  Government’s  case 
|  is  concerned,  and  does  not  come  within  the  indictment. 

“The  Court:  It  may  be  received.  Has  it  been  of¬ 
fered? 

“Mr.  Maloney:  It  has  been  offered. 

“The  Court:  It  may  be  marked  in  evidence. 

“(Government’s  Exhibit  No.  12  is  marked  in  evi¬ 
dence.  )  ”  ( Appellant ’s  App.  123 ) . 

No  proof  or  statement  by  Government  counsel  was  of¬ 
fered  and  none  required  by  the  Court  that  the  book  was 
relevant  or  material  to  any  issue  in  the  case  as  made  by  the 
indictment  or  that  it  was  relevant  evidence  of  prior  similar 
or  kindred  acts  to  the  omissions  charged  in  the  indictment. 

The  nearest  the  Government  has  come  to  revealing  the 
grounds  on  which  it  claims  admissibility  of  the  book  against 
the  appellant  is  found  near  the  end  of  the  trial  in  con¬ 
nection  with  an  offer  of  proof  by  appellant  of  his  acts  in 
1933  to  show  his  loyalty  to  the  United  States  and  to  refute 
the  inference  raised  by  the  admission  of  the  book  in  evi¬ 
dence  as  a  government  exhibit.  The  following  then  oc¬ 
curred  : 

“Mr.  Morosini:  Do  I  understand  the  court  is  not 
going  to  permit  the  defense  to  go  into  the  activities  of 
the  defendant  back  in  1933  or  thereabouts? 

“The  Court:  I  do  not  see  how  they  are  relevant 
unless  they  have  some  connection  with  the  matters  in¬ 
quired  about. 

“Mr.  Morosini:  I  might  say  this.  I  do  not  think 
they  are  any  more  or  less  relevant  than  this  book  pub¬ 
lished  in  1930. 

“Mr.  Maloney:  That  is  offered  on  the  theory  of  an 
admission  in  1930,  Mr.  Morosini. 

“Mr.  Morosini:  Of  an  admission  in  1930? 

“Mr.  Maloney:  That  is  right,  prior  similar  acts.” 
(Appellant’s  App.  140.) 

There  was  then,  and  there  is  now,  nothing  to  show  what 
the  book  published  in  1930  admitted. 
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There  was  then,  and  there  is  now,  nothing  to  show  what 
prior  acts  in  1914  to  April  6,  1917,  are  similar  or  of  a 
kindred  character  to  what  acts  in  1939-1941  charged  in  the 
indictment.  Such  a  showing  is  necessary.  Patridge  v. 
United  States,  39  App.  D.  C.  571;  46  Harvard  Law  Review 
954-985  ;  50  Harvard  Law  Review,  998-1037 ;  Crowe  & 
Camp,  11  Encyclopedia  on  Evidence  (1905)  627-642. 

In  substance,  the  book  is  descriptive  of  propaganda  and 
its  use  during  the  first  World  War  from  1914  to  1919  by 
the  Americans,  French,  Germans  and  Irish.  On  page  XII 
of  the  Introduction,  with  its  foreword  by  Colonel  E.  M. 
House,  the  appellant  has  stated: 

“Propaganda  is  the  primary  weapon  of  the  world’s 
invisible  government.  The  microbes  it  scatters  infect 
humanity  like  a  plague.  My  book  is  an  attempt  to 
administer  an  antidote  or  a  serum  against  the  scourge 
by  inculcating  Propaganda  Resistance.  None  can  es¬ 
cape  the  propagandist.  But  if  we  become  propaganda¬ 
conscious  we  may  in  time  develop  a  measurable  degree 
of  immunity.  With  this  object  in  view  I  narrate  here, 
for  the  first  time,  the  part  played  by  propaganda  in  the 
United  States  during  and  after  the  war.” 

The  author,  the  appellant,  further  stated  that  the  book 
was  compiled  from  investigations  made  by  him  and  from 
official  records  and  other  sources,  including  interviews  with 
propaganda  chiefs  as  well  as  his  personal  experiences 
(Gov.  Exhibit  12,  p.  XIII).  During  the  first  World  War 
period  and  until  the  United  States  entered  that  war,  the 
appellant  indicated  that  he  was  active  in  efforts  directed 
to  keeping  the  United  States  out  of  that  war. 

There  is  no  allegation  anywhere  in  the  indictment  or 
elsewhere  that  appellant’s  activities  in  1914  to  April  6, 
1917,  were  illegal,  nor  has  the  Government  attempted  to 
show — which,  of  course,  it  could  not  show — that  the  writing 
of  this  book  and  its  publication  in  1930  was  illegal.  In  view 
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of  Article  1,  Section  9,  of  the  Constitution  of  the  United 
States,  prohibiting  any  “ex-post  facto’ ’  law,  no  law  could 
have  been  enacted  after  1930  making  it  an  offense  to  have 
published  that  book. 

How  then  can  the  writing  and  publishing  or  the  contents 
of  this  book  be  evidence  against  the  appellant  ? 

Statements  made  by  the  appellant  in  1930  in  this  book, 
legal  at  the  time  of  publication  and  now  legal,  for  that  mat¬ 
ter,  do  not  constitute  evidence  that  the  appellant  since  1930 
has  done  something  illegal  or  omitted  to  do  something 
required  of  him.  Also,  such  legal  and  proper  statements 
made  by  appellant  in  the  book  in  1930  are  not  relevant  to 
prove  the  doing  or  the  omission  to  do  alleged  illegal  acts  in 
1939-1941.  Simply  to  state  the  propositions  is  to  refute 
them.  The  charge  is  that  appellant  omitted  to  give  a  list 
of  certain  alleged  activities  set  forth  in  the  indictment,  ac¬ 
tivities  which  it  is  alleged  in  the  indictment  were  material 
— but  material  to  what  was  not  set  forth  in  the  indictment. 

(1) 

Book  Concerned  Propaganda  Which  was  not  an  Issue  in 

the  Case. 

How  then  can  the  book  written  in  1930,  dealing  solely 
with  the  first  World  War  of  1914-1918  propaganda  and  ap¬ 
pellant’s  part  therein  until  the  entrance  in  April,  1917,  of 
thO  United  States  into  the  war,  constitute  an  “admission” 
— or  a  showing  of  prior  acts  kindred  in  character —  of  any¬ 
thing  relevant  and  material  to  the  issue  raised  by  the 
terms  of  the  indictment  which  is:  “Did  the  appellant  omit 
to  do  something  required  of  him  in  1939  to  1941  as  the 
registered  agent  of  a  foreign  principal?” 

Not  only  was  the  writing,  publishing  and  contents  of  the 
bobk  legal  in  1930,  but  propaganda  was  legal  in  1930.  More- 
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over,  propaganda  was  legal  in  1939-1940  under  the  Act  of 
June  8,  1938,  as  amended.  An  American  citizen,  as  is  the 
appellant,  under  his  right  of  free  speech,  guaranteed  in 
the  First  Amendment  to  the  Constitution  of  the  United 
States,  was  not  required  to  register  with  the  Secretary  of 
State  under  the  original  Act  of  June  8,  1938,  as  amended, 
save  and  except  in  those  instances  where  he  was  to  act  as 
an  agent  of  a  foreign  principal.  There  was  no  requirement 
of  such  registration  in  any  case  during  the  First  World 
War — or  in  1930,  when  this  book  was  published.  The  book 
was  not  propaganda;  it  was  a  history  of  propaganda  dur¬ 
ing  a  limited  period.  The  book  was  not  an  “activity”;  it 
was  a  history  of  some  activities  in  very  few  of  which  was 
appellant  an  actor  even  in  1914  to  1917.  The  Act  of  June 
8,  1938,  as  amended,  was  not  then  in  existence.  Nothing 
in  the  book  of  1930  is  kindred  in  character  or  has  the 
slightest  relevancy  to  the  issue  charged  in  the  indictment 
which  was:  “Did  the  appellant  omit  to  do  something  in 
1939  to  1941  which  was  then  required  of  him?” 

W 

Booh  not  relevant. 

The  rule  is  elementary  that  to  be  admissible  in  evidence 
the  fact  offered  must  be  relevant  to  the  exact  issue  charged 
in  an  indictment  before  it  can  be  accepted  on  any  ground.1 
The  writing  and  publishing  of  this  book  in  1930 — one  book 
among  more  than  twenty  books  written  by  appellant  and 
published  (Appellant’s  App.  168) — is  not  set  out  in  the  in- 

1  2  Starkie,  Evidence,  381 :  “No  new  matter  foreign  to  the  issue  joined 
is  admissible  in  evidence.”  Foster,  Common  Law,  246:  “The  rule  reject¬ 
ing  all  manner  of  evidence  in  criminal  prosecutions  that  is  foreign  to  the 
point  in  issue  is  founded  on  sound  sense  and  common  justice.” 

United  States  v.  Corwin,  129  U.  S.  381,  386:  “Incompetent  and  irrelevant 
evidence  cannot  be  converted  into  competent  and  relevant  evidence  simply 
because  it  is  contained  in  an  official  document.” 
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dictment,  and  the  book  is  not  within  the  issues  stated  in 
the  indictment.  The  book  is  not  an  act  similar  or  kindred 
in  character  to  any  alleged  crime  charged  in  the  indictment 
and  the  book  does  not  describe  any  issue  similar  to  the  issue 
charged  in  the  indictment. 

In  1930  no  registration  was  required  of  an  agent  for  a 
foreign  principal  and  in  fact,  appellant  was  not  then  such  an 
agent.  JLn  1939-1941  registration  was  required  of  an  agent 
for  a  foreign  principal — and  whether  or  not  the  appellwit 
f  ulfilled  that  requirement  is  the  issue  in  this  case. 

(3) 

Book  Revealment,  Issue  Concealment. 

There  is  no  similarity  in  the  acts ;  in  fact  they  are  oppo¬ 
sites — the  one  in  the  indictment  is  an  alleged  concealment  in 
1939-1941,  and  the  one  in  the  book  of  1930  is  a  revealment , 
a  publication  to  the  entire  world!  They  have  nothing  in 
common:  the  intent  to  reveal,  as  evidenced  by  the  book,  is 
the  antithesis  of  that  to  conceal,  as  charged  in  the  indict¬ 
ment.  Therefore,  on  the  theory  that  they  are  all  similar 
acts,  the  book  is  not  relevant.2 

*  Wigmore,  On  Evidence,  (2nd  Ed.  1923)  Vol.  I,  pp.  607-689.  Ibid,  pp. 
456-463,  wherein  it  is  said  that  evidence  of  prior  acts :  “*  +  *  arc  admit¬ 
ted,  then,  whenever  they  are  relevant  otherwise  than  to  character;  and  if 
they  are  not  so  relevant,  they  arc  excluded  for  the  double  reason  of  irrelevancy 
for  the  one  purpose  and  impolicy  for  the  other.  Thus  the  only  legitimate 
bearing  of  the  Character-rule  is  to  impel  to  a  greater  caution  in  determining 
their  relevancy  in  a  given  instance;  because  if  we  are  too  liberal  or 
loose,  in  not  exacting  an  adequate  degree  of  Relevancy  or  probative  value 
fof  the  allowable  purposes,  we  admit  evidence  whose  dominant  hearing  is  a 
dangerous  and  forbidden  one.  But  while  greater  care  and  caution  is 
thds  called  for  in  applying  to  this  class  of  evidence  the  tests  of  relevancy 
for  design,  motive  and  the  like,  those  tests  themselves  remain  the  same 
in  scope,  and,  when  once  satisfied,  avail  to  admit  the  evidence.  Whatever 
avenues  of  relevancy — Design,  Motive,  Knowledge.  Identity,  and  so  on — 
were  open  to  this  class  of  facts  before,  are  open  to  them  still.  We  are 
merely  to  scrutinize  more  carefully  their  right  to  enter  these  avenues, 
because  of  the  harm  that  may  be  done  by  erroneous  or  overloose  interpreta¬ 
tion.”  See  also  Wigmore,  Principles  of  Judicial  Proof  (2nd  ed.)  pp.  224-228. 
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Book  not  Evidence  of  Similar  Acts. 

There  is  no  exception  to  the  hearsay  rule  of  evidence 
under  which  this  book  is  relevant,  competent  and  ad¬ 
missible  in  this  case.  Moreover,  this  book  published  in 
1930  is  not  evidence  of  similar  facts  or  acts  in  1939-1941 
which  is  the  period  roughly  covered  in  part  by  the  three 
counts  in  the  indictment.  For  instance,  the  refusal  to  allow 
a  witness  to  testify  as  to  what  his  duties  "were  as  superin¬ 
tendent  of  a  harbor  in  1841  and  1842  with  a  view  of  proving 
what  were  his  predecessor’s  duties  as  such  officer  in  1834- 
1835  was  correct.3  Where  a  contract  with  the  Government 
entitled  the  contractor  to  requisitions  and  notices  of  thirty 
days,  evidence  that  such  requisitions  and  notices  under  a 
former  contract  between  the  parties  were  waived,  is  im¬ 
material  and  irrelevant.4  Evidence  of  the  amount  of 
phosphorus  in  iron  made  in  previous  years  is  wholly  ir¬ 
relevant  to  the  question  of  the  amount  of  phosphorus  in 
iron  in  any  given  year,  without  showing  identity  in  quality.5 
Evidence  that  a  plaintiff  had  negligently  crossed  a  railroad 
track  previously  is  not  relevant  against  him  in  an  action 
for  a  subsequent  injury  at  the  crossing.6  Evidence  of 
provocation  or  injuries  received  on  previous  occasions  by 
the  accused  from  the  person  whom  he  killed  is  inadmissible, 
when  the  crime  was  committed  without  any  circumstances 
tending  to  make  out  self  defense  or  reduce  the  grade  of 
the  crime.7 


’Johnston  v.  Jones,  1  Black,  U.  S.  209. 

*  United  States  v.  Jones.  8  Peters  399. 

‘Albany  &  R.  Iron  &  Steel  Company  v.  Lundberg,  121  US  451. 

*  Delaware,  L.  &  W.  R.  Company  v.  Converse,  139  US  469.  Underhill, 
Criminal  Evidence  (3rd  Ed.  1933)  pp.  187-211.  The  book  not  having  been 
a  previous  crime  similar  to  that  charged  in  the  indictment  and  not  having 
been  shown  to  represent  the  intent  of  appellant  in  1939-1941  was  not  relevant 
and  admissible  under  any  theory  of  the  case.  See  also  2  Wigmore  On 
Evidence,  (2nd  Ed.  1923  )  696-717.  and  Camp  &  Crowe.  The  Encyclopedia 
of  Evidence,  (1905)  (pp.  627-642)  for  full  discussion  of  rules. 

’Andersen  v.  United  States,  170  US  481. 
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(5) 


Jury  not  Instructed  as  to  Probative  Value  of  Book. 

Moreover,  even  if  the  book  were  relevant  and  competent 
the  trial  court  failed  to  instruct  the  jury  as  to  the  probative 
extent  of  the  book.  Its  failure  in  this  respect  is  of  itself  re¬ 
versible  error* 

(B) 

Error  in  Use  Made  of  the  Book  to  Inflame 
the  Jury  Against  the  Appellant. 

Mr.  Maloney,  chief  Government  prosecutor,  in  his  open¬ 
ing  address  to  the  jury  before  the  book  was  even  offered 
in  evidence  stated:  “I  hold  in  my  hand  a  book.  This  book 
will  be  the  text  of  the  Government  and  the  obituary  of 
this  defendant ”  (Appellant’s  App.  122). 

(1) 

Beading  Isolated  Passages. 

Once  having  secured  its  introduction  into  evidence,  the 
prosecutor  immediately  began  to  capitalize  on  the  book 
and  commenced  to  read  fragments  from  it — omitting  a  sen¬ 
tence  here  on  page  10  (Appellant’s  App.  124),  then  skip¬ 
ping  a  paragraph  there  (Appellant’s  App.  124),  then 
jumping  over  to  page  55  (Appellant’s  App.  125),  then  back 
to  part  of  page  51,  reading  a  paragraph  and  skipping 
others  and  then  going  to  page  61  and  quoting  the  last  para¬ 
graph  (Appellant’s  App.  125) ;  returning  to  page  51  and 
reading  the  next  to  the  last  paragraph  (Appellant’s  App. 
127) ;  later  going  to  page  104  of  the  book  and  reading 
a  few  lines,  interspersed  with  Mr.  Maloney’s  comments 

•Williamson  v.  United  States,  207  US  425;  Shreve  v.  United  States.  103 
Fed.  2d.  796;  Dysart  v.  United  States,  270  Fed.  77;  and  Tedcsco  v.  United 
States,  118  Fed.  (2d)  737. 
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thereon  (Appellant’s  App.  127-129) ;  then  going  to  page  223 
of  the  book  and  reading  another  paragraph,  apparently 
for  the  sole  purpose  of  bringing  out  that  Judge  Daniel  F. 
Cohalan,  the  father  of  appellant’s  co-counsel,  Daniel  F. 
Cohalan,  Jr.,  addressed  certain  German  audiences  during 
the  first  World  War  (Appellant’s  App.  129-131). 

(*) 

Government  use  of  Book  to  Impeach  own  Witness. 

Mr.  Maloney  inquired  of  Government  witness  Con¬ 
gressman  Hamilton  Fish — who  had  testified  under  cross 
examination  to  his  service  under  fire  in  the  A.  E.  F.  and 
his  many  decorations — if  he  knew  whether  appellant  had 
written  this  book.  Notwithstanding  the  receipt  of  a  nega¬ 
tive  answer,  Mr.  Maloney  then  inquired : 

“Speaking  of  patriotism,  then,  Mr.  Fish,  you  do  not 
agree  with  the  defendant  Viereck  when  he  wrote  as 
follows:  ‘It  has  been  said  that  patriotism  is  the  last 
resort  of  scoundrels’  ”  (Appellant’s  App.  134). 

Again,  leading  his  own  witness,  Mr.  Maloney  in  his  re¬ 
direct  examination  of  Congressman  Fish,  whose  views  on 
the  subject  had  never  been  heard  by  the  jury,  was  question¬ 
ed  as  follows : 

“Q.  Do  you  know,  Mr.  Fish,  that  in  1930  this  good 
American  citizen,  Mr.  Viereck,  wrote  a  book  called 
‘Spreading  Germs  of  Hate’  in  which  he  said,  and  I 
quote  from  page  65:  ‘The  objective  of  German  propa¬ 
ganda  was  three-fold;  to  strengthen  and  replenish 
Germany,  to  weaken  and  embarrass  Germany’s  foes, 
and  to  keep  America  out  of  the  war’?  Do  you  know 
that  he  wrote  such  a  book?  A.  No,  I  do  not,  I  have 
never  read  the  book. 

“Q.  Is  it  a  coincidence  that  his  views  as  a  German 
propagandist  coincide  so  closely  with  your  views  as  a 
Congressman  at  this  time?  A.  No,  it  is  not.  How  do 
you  mean  it?  I  don’t  understand  that  question  at  all. 
What  do  you  mean  by  it? 
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“Mr.  Maloney:  I  have  no  further  questions”  (Ap¬ 
pellant’s  App.  133). 

Further,  Mr.  Maloney  stated  while  Congressman  Fish 
was  on  the  witness  stand : 

“Q.  I  would  like  to  know  whether  this  witness 
would  know  Nazi  propaganda  if  he  saw  it.  A.  I  would 
not,  because  I  know  no  Nazi  propagandists. 

“The  Court:  I  think  that  is  sufficient”  (Appellant’s 
App.  133-134). 

The  Government ’s  attack  on  its  own  "witness  Fish  was  an 
attempt  to  give  a  sinister  atmosphere  to  something  which 
was  entirely  legal. 

To  create  more  hostility  on  the  part  of  the  jury,  the  fol¬ 
lowing  occurred  while  another  of  the  Government’s  wit¬ 
nesses,  Mrs.  Spielman,  was  under  direct  examination;  the 
Government  prosecutor  inquired  apropos  of  absolutely 
nothing  to  which  the  witness  had  theretofore  testified : 

i  “Q.  Have  you  ever  read  this  book.  Government’s 
Exhibit  12,  by  George  Sylvester  Viereck  and  entitled 
‘Spreading  Germs  of  Hate’?  A.  No.  Perhaps  I 
should  have”  (Appellant’s  App.  132). 

The  prosecutor  then  read  the  last  sentence  in  the  last 
paragraph  on  page  118  of  the  book,  which  is  likewise  ap- 
propos  of  nothing  then  being  presented  to  the  jury,  the 
sentence  being: 

“Nevertheless,  German  propaganda  in  the  United 
States  cannot  be  pronounced  a  failure  if  its  object  was 
to  keep  Amercia  out  of  the  war  from  August,  1914,  to 
April,  1917”  (Appellant’s  App.  133). 

After  having  read  this  statement  the  prosecutor  in¬ 
quired  of  the  witness:  “Q.  And  you  testified  that  is  what 
Senator  Lundeen  was  trying  to  do,  is  that  correct?”  The 
witness  did  not  answer  the  question,  and  it  was  not  re¬ 
peated  (Appellant’s  App.  133).  This  was  another  attempt 
to  create  a  sinister  atmosphere  by  trying  to  “smear”  a 
dead  United  States  Senator. 
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There  is  no  reason  to  doubt  that  these  selected  readings 
early  in  the  trial,  interspersed  with  the  comments  and 
innuendos  of  the  prosecuting  attorneys,  accomplished  what 
was  expected  of  them,  that  is,  created  an  early  and  heavy 
sentiment  among  the  jurors  adverse  to  the  appellant.  Any 
experienced  trial  lawyer  knows  that  early  impressions  of 
a  jury  are  often  powerful  and  lasting.  In  any  case,  they 
are  difficult  to  overcome. 


Reading  Passages  to  Jury  in  Final  Argument. 

In  his  closing  argument  to  the  jury  Mr.  Maloney  referred 
to,  and  read  frequently  from  the  book,  repeated  the  state¬ 
ment  in  his  opening  argument  to  the  jury  that  this  book 
“was  the  text  of  the  Government  and  the  epitaph  of  this 
defendant”  (Appellant’s  App.  134-138,  156-159),  and  even 
went  to  the  extent  of  wrenching  a  statement  from  page  76 
of  the  book  and  framing  it  for  the  jury  as  follows: 

“You  have  heard  him  described  variously  as  a  good, 
patriotic  American  citizen;  as  a  great  author  and 
journalist;  as  a  man  who  wanted  to  do  an  honest  job 
for  America,  and  all  the  rest  of  it. 

“Now  I  will  give  you  a  description  of  himself  from 
his  own  book:  ‘A  venom  bloated  toad  of  treason.’ 

“Ladies  and  gentlemen,  he  must  have  thought  well 
of  that  description.  He  must  have  thought  it  was 
pretty  accurate  because  he  printed  it  in  his  own  book 
at  page  76.  That  is  the  description  to  which  I  do  not 
care  to  add  a  single  word”0  (Appellant’s  App.  138). 


*  The  sentence  is  contained  in  Part  II  of  the  book,  entitled  "Secrets  of 
German  Propaganda."  commencing  at  page  41,  and  in  subtitle  "The  Battle 
of  the  Two  Propagandas" — referring  to  British  and  German  propaganda 
before  the  entrance  of  the  United  States  into  the  war — and  in  a  paragraph 
on  page  76  of  the  book,  which  is  as  follows:  “In  the  battle  of  propagandas 
that  now  ensued,  those  American  citizens  of  German  descent  who  had 
taken  up  the  cudgels  for  Germany  were  called  ‘disloyalists/  ‘traitors,’  and 
‘Huns’  by  the  pro-Allies.  Colonel  Watterson  denounced  the  editor  of  The 
Fatherland  as  a  "venom-bloated  toad  of  treason.’  Similar  epithets  were 
hurled  at  pro-Germans  everywhere.  In  vain  they  protested  that  they  owed 
no  allegiance  to  the  British  crown,  that  their  sole  loyalty  was  to  the  United 
States.  Their  close  association  with  German  propaganda  made  it  hard  for 
their  fellow  citizens  to  distinguish  between  them  and  the  Germans.” 
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Book  Used  to  Convince  Jury  Appellant  was  Nazi 

Propagandist. 


What  else  could  have  been  the  object  of  such  statements, 
and  use  of  the  book  by  the  Government  prosecutors?  The 
book  was  indubitably  used  to  emphasize  the  fact  that  while 
appellant  had  been  indicted  for  an  alleged  failure  to  answer 
properly  paragraphs  11  of  three  supplemental  registra¬ 
tion  statements  filed  with  the  Secretary  of  State  on  forms 
prescribed  by  him,  what  the  appellant  was  really  being 
tried  for  was  for  being  a  Nazi  propagandist!  Prosecutor 
Maloney  was  so  far  carried  away  with  his  enthusiasm  for 
the  theme  and  its  possibilities  that  he  shouted  in  the  pres¬ 
ence  of  the  jury: 

“We  are  trying  the  defendant  on  a  charge  of 
propagandizing.  9 ,10 

having  no  doubt  forgotten  his  opening  statement  to  the 
jury  that: 

“There  is  no  law  against  the  dissemination  of  propa¬ 
ganda.  We  Americans  here  enjoy  the  right  to  speak 
what  is  on  our  minds  at  any  time  and  in  any  place.”11 

We  submit  that  both  the  admission  of  the  book  in  evi¬ 
dence  and  its  use  by  the  prosecution  constitute  reversible 
error. 


"Reporter’s  Transcript  of  Proceedings  forming  Bill  of  Exceptions,  p. 
1179  (Reporters  pagination). 

11  Ibid,  pp.  182-183. 


67 


vn. 

Misconduct  of  Prosecutor  Maloney  during:  the  course  of 
the  trial  which  tended  to  inflame  the  jury  and  which  was 
highly  prejudicial  to  the  appellant. 

(A) 

Trial  of  the  Case  in  the  Newspapers 

The  first  misconduct  of  this  prosecutor  arose  because 
of  his  apparent  desire  for  personal  publicity.  The  at¬ 
torneys  for  appellant  charged  in  an  affidavit  filed  with  the 
trial  court  that  prosecutor  Maloney  had  been  seen  by 
them  in  a  conference  with  one  Dilliard  Stokes,  a  reporter 
for  the  Washington  Po$tf  who  had  been  hounding  the  de¬ 
fendant  in  nearly  every  issue,  commencing  long  before  the 
trial,  even  before  the  indictment  against  him.1  Copies  of  the 


1  Supposed  leaks  from  the  grand  jury  to  this  reporter  have  become  such  that 
the  matter  was  discussed  by  Congressman  Hoffman  on  the  floor  of  the  House 
of  Representatives  (Congressional  Record.  April  20,  1942,  p.  3675)  as  follows: 

“Getting  back  now  to  this  question  of  the  secrecy  of  the  proceedings 
before  the  grand  jury.  In  this  article  in  the  Washington  Post  the  reporter 
stated  that  the  list  of  those  who  had  received  copies  of  the  speech,  ‘Don’t 
Haul  Down  the  Stars  and  Stripes.’  included  at  least  a  dozen.  The  article  then 
gave  the  names  of  nine  persons,  one  in  Kansas  City;  one  at  Wichita, 
Kansas;  one  in  Cleveland;  one  in  Washington;  one  in  Hempstead,  L.  I.; 
one  in  Lincoln,  Xebr. ;  another  in  Detroit,  Mich.;  another  in  Brooklyn,  N.  Y. ; 
another  in  San  Francisco. 

“Certainly  the  reporter  did  not  get  those  names  from  me,  nor  did  he 
get  them  from  anyone  in  my  office.  Where  did  he  get  them?  Does  he 
claim  that  he  traveled  to  those  various  cities,  interviewed  the  recipients? 
And  how  did  he  know  who  they  were? 

“Certainly,  Mr.  Maloney,  as  special  prosecutor  did  not  give  out  that  in¬ 
formation.  Is  it  possible  that  Mr.  Maloney,  the  individual,  inadvertently, 
unintentionally,  let  it  leak  out? 

“I  would  like  the  privilege  of  cross-examining  that  reporter  under  oath. 
I  would  like  that  privilege  of  having  him  called  before  a  committee  of  the 
House  and  then  be  given  the  opportunity  to  inquire  into  his  activities. 

“Where  did  he  get  that  information?  Certainly  he  did  not  get  it  from 
any  member  of  the  grand  jury.  Xo  one  on  that  grand  jury  would  violate 
his  oath  about  disclosing  information  of  that  kind.  Where  did  the  gentleman 
get  it?  Let  Mr.  Maloney  answer,  if  he  knows.  Let  his  investigators  answer. 
Let  those  who  guard  the  secrecy  of  the  grand  jury  room  make  answer. 
There  is  the  list  of  seven  or  more  names  who  obtained  copies  of  that  speech. 
From  whence  came  that  information?” 
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"Washington  newspapers  containing  prejudicial  news 
stories  were  furnished  to  the  trial  court  in  support  of  the 
motion  for  change  of  venue  (Appellant's  App.  60-69,  229-  ' 
236).  These  charges  were  never  formally  denied  under 
oath  by  Mr.  Maloney.  The  trial  court  was  asked  by  de¬ 
fendant  to  issue  an  order  restraining  Mr.  Maloney  from 
such  conferences  with  the  press,  but  the  order  was  denied 
(Appellant’s  App.  228-229). 

It  would  be  idle  to  say  that  these  continuing  newspaper 
attacks  upon  the  appellant  were  not  seen  by  jurors  and  wit¬ 
nesses  before  and  during  the  trial.  Meyer  v.  Caldwalder, 
49  Fed.  32,  36.  In  fact,  many  members  of  the  jury  panel 
admitted  that  they  had  either  read  the  articles  or  the  head¬ 
lines  of  the  articles  in  the  Post  attacking  the  appellant 
(Appellant’s  App.  236-247).  It  would  be  equally  idle  to 
deny  that  “with  the  best  of  intention  in  the  world,  the 
jurors  who  read  such  articles  •  •  •  will  not  be  able  to 

i  ! 

wholly  erase  the  salient  facts  therein  contained  in  their 
minds."  United  States  v .  Montgomery ,  42  Fed.  (2d) 
254,  256.  The  motion  for  either  a  change  of  venue  or 
delay  in  the  trial  until  public  prejudice  had  an  oppor¬ 
tunity  to  subside  were  both  denied  (Appellant’s  App.  229). 

(1) 

Prejudicial  Campaigns  in  Newspapers  against  accused. 

The  subject  of  prejudicial  campaigns  waged  by  news¬ 
papers  against  persons  accused  of  crime  was  studied  in 
1936-1937  by  a  joint  Committee  on  Cooperation  between 
Press,  Radio  and  Bar,  representing  the  American  Society 
of  Newspaper  Editors,  American  Newspaper  Publishers 
Association,  and  the  American  Bar  Association.  62 
Americam  Bar  Association  Reports,  (1937),  pages  851- 
866.  This  Joint  Committee  referred  to  the  accepted  axiom 
that  under  our  system  of  jurisprudence,  an  accused  person 
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is  presumed  to  be  innocent  until  he  is  convicted,  and  state, 
in  part,  that: 

“*  *  *  We  are  kere  dealing  with  very  solemn  matters. 
The  assumption  of  the  man  in  the  street  that  an 
accused  person  is  a  bad  lot  at  best  and  that  if  he  has 
not  been  guilty  of  the  particular  thing  with  which  he 
is  now  charged,  he  will  only  be  getting  his  just  desserts 
on  general  principles  if  he  is  convicted,  cannot  be 
accepted  as  the  substitute  for  the  unprejudiced  judg¬ 
ment  of  a  jury.  Any  generalization  of  an  opposite 
policy  exposes  its  fatal  tendency.  We  clearly  could 
not  live  under  a  system  which  would  send  people  to 
jail  merely  because  they  are  unpopular  or  because 
their  guilt  has  been  assumed  by  persons  who  have 
not  seen  all  the  witnesses  and  heard  both  sides  of  the 
story.  It,  therefore,  becomes  necessary  for  us  to 
recognize  as  a  limitation  upon  publicity  the  exclusion 
of  anything  that  would  tend  to  corrupt  the  judgment 
of  the  jury  by  introducing  prejudice  or  substituting 
somebody’s  else  uninformed  judgment  for  the  de¬ 
liberate  and  supported  judgment  which  they  are  ex¬ 
pected  to  render. 

“*  *  *  Notable  criminal  cases,  which  last  many  days 
and  are  discussed  from  hour  to  hour  by  newspapers 
and  broadcasts,  no  doubt  often  present  the  situation 
of  a  jury  surrounded  by  an  audience  which  has  made 
up  its  mind  and  whose  attitude  toward  witnesses,  per¬ 
haps  unconsciously  evinced,  creates  an  atmosphere  of 
which  even  a  blind  jury  could  not  remain  uncon¬ 
scious.*  *  *” 

The  present  Mr.  Justice  Frankfurter  and  Roscoe  Pound 
in  Criminal  Justice  in  Cleveland  (1922)  stated  that: 

“The  influence  exerted  by  such  persistent  news 
campaigns  preceding  a  trial  and  continuing  during 
its  progress  is  subtle  but  sure.  Every  trial  lawyer 
feels  it.  The  evil  is  not  remedied  by  the  judge  cau¬ 
tioning  the  jury  against  considerations  which  might 
prejudice  their  judgment  of  the  facts  brought  out  at 
the  trial,  or  even  by  such  drastic  measures  as  locking 
the  jury  up  during  the  progress  of  a  trial.  The 
atmosphere  in  which  the  case  is  tried  from  day  to 
day  will  still  be  charged  with  an  emphasis  which  it 
is  asking  too  much  of  human  nature  to  resist.”  (p.  536) 
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(*) 

Making  a  Neu/^Story. 

Mr.  Maloney,  in  opposing  clemency  in  the  Hill  case,  on 
the  eve  of  the  trial  of  appellant,  stated  publicly  in  the  court 
below  that  Hill  was  shielding  “Viereck,  a  sworn  enemy 
of  his  country”  (Appellant’s  App.  231).  That  statement 
was  wholly  without  basis  in  fact  and  was  prominently  dis¬ 
played  in  the  Washington  newspapers  and  in  much  of  the 
press  of  the  country  and  was  even  the  basis  of  an  editorial 
in  the  Washington  Post  also  on  the  eve  of  appellant’s  trial 
(Appellant’s  App.  230-231). 

(B) 

Inflammatory  Statements  to  the  Jury . 


Pertinent  extracts  from  both  the  opening  and  closing 
arguments  of  Mr.  Maloney  to  the  jury  have  been  taken 
from  the  transcript  of  the  trial  proceedings  and  printed 
in  our  appendix  (Pp.  122,  134-138,  155-159). 

(1) 

Some  Statements. 

He  termed  the  appellant  a  “self-proclaimed  master  of  the 
insidious  art  of  propaganda,  not  alone  in  this  war  but  in  the 
last  war  as  well,  at  w’hich  time  he  was  also  in  the  employ  of 
the  German  government.”  That  appellant  “was  one  of 
the  three  masterminds  of  the  German  propaganda  in  the 
last  war”.  That  “here  w*e  have,  as  you  will  see,  an  identi¬ 
cal  picture,  following  the  same  lines  and  seeking  to  attain 
the  same  objectives.”  That  “Viereck  at  that  time  was 
carrying  on  his  nefarious  activities  in  an  apartment  at 
305  Riverside  Drive,  where  he  then  lived.”  That  “Mr. 
Viereck,  for  very  obvious  reasons,  did  not  want  to  publish 
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those  books  under  his  own  name.  Of  course  as  you  will 
see  from  the  definition  of  ‘propaganda’,  it  must  be  cam¬ 
ouflaged,  it  must  be  concealed,  so  Mr.  Viereck  did  not 
want  to  have  his  own  name  on  those  books.” 

Other  references  bv  Mr.  Malonev  in  his  arguments  to  the 
jury  concerning  Viereck  were  “sinister  character  of  thisi 
man’s  activities”,  “who  apparently  had  the  run  of  that  of¬ 
fice”  (Lundeen’s),  “a  little  too  hot  to  handle”,  “our  little 
proponent  of  better  relations”,  “the  most  amazing  and  un¬ 
doubtedly  the  most  contemptuous  gesture  and  activity  of 
this  proponent  of  better  relations”,  “master  crimes”, 
“laughed  at  them  in  scorn”,  and  “to  divide  us  and  literally 
beat  our  brains  out  with  his  own  clever  propaganda”  (Ap¬ 
pellant’s  App.  159).  Objections  of  counsel  for  appellant 
to  the  opening  argument  of  Mr.  Maloney  were  ineffectual 
to  have  him  stopped.  Compare  Lorenz  v.  United  States, 
24  App.  D.  C.  337.  Neither  did  Mr.  Maloney  apologize 
to  the  court  and  jury  for  any  of  these  remarks.  See  Lee 
v.  United  States,  24  App.  D.  C.  337. 

Brief  reference  is  made  to  the  three  closing  paragraphs 
of  that  argument  (Appellant’s  App.  159)  which  are  an  im¬ 
passioned  appeal  to  the  prejudices  of  the  jury  for  the  con¬ 
viction  of  the  appellant;  a  call  upon  every  member  of  the 
jury  to  protect  the  American  people  from  those  who  “right 
at  this  very  moment,  are  plotting  your  death  and  my  death ; 
plotting  our  death  and  the  death  of  our  families”.  Such  an 
argument  charged,  in  effect  that  appellant  was  in  league 
with  the  plotters  and  it  was  gross  misconduct  on  the  part 
of  Mr.  Maloney  (See  also  pp.  62-66,  76  herein). 

(*) 

Stage  Play. 

Mr.  Malonev  had  the  witness  Dennett  summoned  and 
requested  the  court  to  examine  him.  He  refused  to  an- 
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swer  practically  all  of  tlie  questions  the  court  asked,  and 
after  he  was  excused  from  the  stand,  he  was  requested 
to  be  brought  back  by  Mr.  Maloney  for  the  purpose  of 
having  him  identify  some  mail  sacks  containing  a  “lot 
of  speeches”.  This  stated  purpose,  but  not  the  request, 
was  made  out  of  the  presence  of  the  jury.  The  court  re¬ 
fused  the  request  (Appellant’s  App.  161-162). 

However  Mr.  Maloney  had  had  identified  through  wit¬ 
nesses  a  number  of  non-interventionist  reprints  from  the 
Congressional  Record  as  having  been  mailed  out  by  Hill 
or  by  the  War  Debts  Committee,  and  counsel  for  appel¬ 
lant  requested  copies.  After  Dennett  had  been  excused 
by  the  Court  and  Hill  had  been  placed  back  on  the  stand 
for  further  cross  examination,  several  attendants  under 
private  instructions  from  Mr.  Maloney,  came  into  the 
court-room  before  the  jury  carrying  numerous  mail  sacks 
(Appellant’s  App.  162).  Appellant’s  counsel  vigorously 
objected  to  the  bringing  in  of  the  mail  sacks  before  the 
jury,  but  Mr.  Maloney  requested  the  court  in  the  presence 
of  the  jury  to  permit  him  to  “make  my  offer  of  proof, 
through  this  witness,  of  these  mail  sacks.” 

Mr.  Maloney  charged  appellant’s  counsel  with  misquot¬ 
ing  the  record  and  stated  that  the  copies  of  the  speeches 
which  had  been  requested  were  in  the  mail  sacks.  The 
court  finally  instructed  the  attendants  to  remove  the  mail 
sacks  from  the  court-room  (Appellant’s  App.  162). 

However,  as  the  result  of  this  stage-play  on  the  part 
of  Mr.  Maloney  he  got  the  several  mail  sacks,  containing 
what  appeared  to  be  numerous  papers,  physically  before 
the  jury.  This  was  obviously  done  for  the  purpose  of 
creating  the  impression  that  appellant  was  responsible  for 
a  vast  number  of  reprints  which  had  been  mailed.  The 
objections  of  appellant’s  counsel  were  futile  to  prevent  the 
stage-play  and  the  resulting  prejudice  of  the  jury.  Com¬ 
pare  Fulton  v .  United  States,  45  App.  D.  C.  27. 
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(C) 

Hitler’s  Maid. 

When  appellant’s  witness  Butler,  executive  editor  of 
Liberty  magazine,  was  under  cross  examination,  Mr. 
Maloney  had  him  identify  and  Mr.  Maloney  read  to  the  jury 
certain  memoranda  written  by  appellant  to  the  former — 
but  then — editor  of  Liberty  and  the  latter's  reply,  as  well 
as  memoranda  between  the  former  editor  and  one  of  his 
assistants,  concerning  an  article  in  Liberty  about  Hitler 
and  the  maid  at  his  mountain  retreat.  Appellant  had  pro¬ 
tested  in  his  memorandum  that  the  article  was  without 
foundation  in  fact  (Appellant’s  App.  151-153).  Also,  a  mem¬ 
orandum  dated  November  26,  1937  from  Viereck  to  this 
former  editor  concerning  an  interview  with  Congressman 
Hamilton  Fish  with  respect  to  a  proposed  article  for 
Liberty  on  the  war  referendum  measure  then  in  the  House 
of  Representatives  (Appellant’s  App.  150-151).  This  in¬ 
cident  must  be  considered  in  connection  with  the  viscious 
attempt  to  discredit  Congressman  Fish  when  he  was  on  the 
witness  stand  (Appellant’s  App.  133-134). 

These  memoranda  had  no  relevancv  or  materialitv  what- 

•* 

ever  to  the  charge  in  the  indictment  that  appellant  had 
not  properly  answered  paragraph  11  of  the  three  supple¬ 
mental  registration  statements,  but  they  were  admitted 
in  evidence  and  read  to  the  jury.  The  reading  of  the 
memoranda  concerning  the  Liberty  article  with  respect  to 
Hitler  and  his  maid  was  on  a  par  with  the  testimony  of  the 
Government  witness  Webber  that  she  saw  on  the  walls  of 
appellant’s  study  a  large  picture  of  Hitler  (Appellant’s 
App.  142,  146).  The  obvious  purpose  of  such  irrelevant 
evidence  was  to  prejudice  the  jury.  The  Court  took  no 
action  to  protect  the  appellant  in  response  to  his  objections 
against  such  irrelevant  and  prejudicial  evidence.1 

*Upon  the  trial  judge  rests  the  duty  of  seeing  that  the  trial  is  conducted 
with  solicitude  for  the  essential  rights  of  the  accused.  Glasser  v.  United 
States,  86  U.  S.  L.  Ed.  405. 
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(D) 


The  Applicable  Decision. 

‘  ‘The  United  States  prosecuting  attorney  overstepped 
the  bounds  of  that  propriety  and  fairness  which  should 
characterize  the  conduct  of  such  an  officer  in  the  prosecu¬ 
tion  of  a  criminal  offense”  in  Berger  v.  United  States,  295 
U.  S.  78,  84.  The  court  there  said  among  other  things,  that : 

“The  United  States  Attorney  is  the  representative 
not  of  an  ordinary  party  to  a  controversy,  but  of  a 
sovereignty  whose  obligation  to  govern  impartially  is 
as  compelling  as  its  obligation  to  govern  at  all;  and 
whose  interest,  therefore,  in  a  criminal  prosecution  is 
not  that  it  shall  win  a  case,  but  that  justice  shall  be 
done.  As  such,  he  is  in  a  peculiar  and  very  definite 
sense  the  servant  of  the  law,  the  twofold  aim  of 
which  is  that  guilt  shall  not  escape  or  innocence  suffer. 
He  may  prosecute  with  earnestness  and  vigor — indeed, 
he  should  do  so.  But,  while  he  may  strike  hard  blows, 
he  is  not  at  liberty  to  strike  foul  ones.  It  is  as  much 
his  duty  to  refrain  from  improper  methods  calculated 
to  produce  a  wrongful  conviction  as  it  is  to  use  every 
legitimate  means  to  bring  about  a  just  one.” 

The  court  is  requested  to  compare  the  conduct  of  the 
prosecuting  attorney  in  the  Berger  case,  as  set  forth  in 
the  opinion  and  in  the  margin  thereof,  with  the  conduct  of 
Mr.  Maloney  as  set  forth  in  the  excerpts  from  the  pro¬ 
ceedings  in  this  case.  There  remained  both  the  time  and 
the  opportunity  for  the  court  to  have  properly  instructed 
the  jury  against  such  an  argument  as  it  was  held  should 
have  been  done  in  Hall  v.  United  States,  150  U.  S.  76,  82, 
because  of  an  improper  argument  of  the  prosecuting  of¬ 
ficer  of  the  United  States  which  constituted  “a  breach  of 
professional  and  official  duty.”  See  also  the  opinion  of  this 
court  in  Frisby  v.  United  States,  35  App.  D.  C.  513. 

This  is  not  the  first  time  that  such  a  charge  as  this 
of  misconduct  has  been  made  against  prosecutor  Maloney. 
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The  United  States  Circuit  Court  of  Appeals  for  the  Second 
Circuit  had  his  misconduct  before  it  in  United  States  v. 
Buckner,  108  Fed.  (2d)  921,  and  in  United  States  v.  Dubrin, 
93  Fed.  (2d)  499,  at  pages  505  to  506.  The  Buckner  case 
was  a  prosecution  for  use  of  the  mails  to  defraud.  The 
court  there  said,  at  page  928,  with  respect  to  his  conduct: 

“ The  trial  conduct  of  the  Assistant  United  States 
Attorney.  All  defendants  lay  great  stress  upon  the 
misconduct  of  the  Assistant  United  States  Attorney. 
They  complain  of  the  spectacular  and  prejudicial  man¬ 
ner  in  which  he  managed  the  trial  as  a  whole,  and 
also  attack  particular  instances  of  misbehavior  in 
examination  of  witnesses  and  in  colloquies  with  op¬ 
posing  counsel.  Even  from  the  printed  record  we  can 
see  the  vigor  with  which  the  prosecutor  pressed  the 
case,  vigor  which  at  times  went  beyond  the  canons  of 
decorum  and  dignity  which  an  officer  of  the  United 
States  should  observe.  The  prosecutor  was  not  averse 
to  indulging  his  talent  for  spectacle:  Chorus  girls 
and  movie  stars  were  paraded  to  the  stand  to  prove 
only  minor  portions  of  the  Government's  case.  Thea¬ 
trical  demonstrations,  however  diverting  to  the  spec¬ 
tators,  and  jury,  have  no  place  in  a  United  States 
court  room.  Nor  was  the  intemperance  of  several 
attacks  made  upon  defendants  and  their  counsel  in 
keeping  with  the  Supreme  Court’s  reminder  that  the 
prosecutor  is  to  regard  himself  as  “the  servant  of  the 
law,”  Berger  v.  United  States,  295  U.  C.  78,  55  S.  Ct. 
629,  79  L.  Ed.  1314.  We  cannot  approve  such  conduct.” 

Counsel  for  appellant,  being  informed  as  to  this  Buckner 
case,  refrained  from  engaging  in  verbal  pyrotechnics  with 
this  prosecutor  and  thus  did  not  commit  the  error  of  op¬ 
posing  counsel  in  the  Buckner  case.  However,  the  trial 
court  did  not  instruct  the  jury  against  such  misconduct  as 
was  done  by  Judge  Knox  in  the  Dubrin  case. 

But  in  this  case  Mr.  Maloney,  apparently  for  the  first 
time,  has  attacked  both  the  court  in  his  affidavit  of  bias  and 
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prejudice  (Appellant's  App.  69-77)  and  later  both  Senators 
and  Congressmen  of  the  United  States.(1) 

vm. 

The  appellant  was  an  author  and  journalist  as  reported 
in  his  registration  statements  in  response  to  paragraphs 
11  thereof. 

a) 

Appellant  answered  registration  form  correctly. 

The  appellant  having  answered — in  response  to  para¬ 
graphs  11  of  his  initial  or  first  registration  forms  that  he 
give  a  “ Comprehensive  statement  of  the  nature”  of  his 

1  In  his  closing  argument,  Mr.  Maloney  said:  "Senator  Lundeen:  Possibly 
more  fool  than  rogue.  Certainly  something  of  both.  Certain  it  is  that  those 
gir(s  kicked  back  part  of  their  salary  to  him.  He  called  it  a  reserve  fund. 
Tffiit  which  is  called  a  rose  by  any  other  name  would  certainly  smell  as  sweet. 
Others  have  a  shorter  and  uglier  term  for  the  same  practice.  It  has  been 
called  ‘extortion’. 

What  a  tragic  picture:  a  United  States  Senator  chained  as  a  vassal  to  the 
wheel  of  Goebbel’s  propaganda  chariot.  We  did  not  make  the  facts.  We  have 
disclosed  them  to  the  American  people,  as  it  is  our  duty  to  do. 

Senator  Holt?  Senator  Holt,  the  American  people  want  an  explanation  of 
his  ready  acceptance  of  this  German  propaganda  as  a  collaborator  of  his  book, 
and  the  American  people  are  entitled  to  an  explanation  of  why  the  German 
foreign  office  was  so  interested  in  his  proposed  manuscript. 

John  O’Connor?  John  O'Connor;  bumptious,  bungling  John  O'Connor, 
whose  sole  contribution  to  the  cause  of  American  justice  was  to  suppress  the 
truth  when  that  poor,  unfortunate  Mr.  Hill  wanted  to  tell  it.  We  are  accused 
of  smearing  him.  We  are  accused  of  smearing  O’Connor,  the  henchman  and 
counsel  of  Fish  of  foul  memory. 

Last  but  not  least  we  come  to  the  Fish  in  question,  that  windy  warrior  who 
cowered  in  his  tent  while  this  poor,  unfortunate  clerk  took  the  rap  for  shield¬ 
ing  him.  That  great  American  who  took  refuge  in  invective  when  asked  a 
direct  question.  *  *  * 

And  the  American  people  are  still  waiting  to  find  out  what  it  was  that  this 
modest,  shrinking  violet  was  conniving  with  this  defendant  about  behind  the 
closed  doors  of  his  office  before  he  introduced  him  to  Mr.  Hill  and  started  the 
chain  of  events  that  wound  up  with  Hill  going  to  jail  for  two  years.  Hamil¬ 
ton  Fish,  ever  modest,  ever  adolescent.”  (Reporter’s  Transcript  of  Proceed¬ 
ings,  pp.  1565-1567.) 


“ business* ’ — with  the  words  “author  and  journalist”  and 
“author,  editor  and  publicist”,  used  the  word  “same” 
in  replying  to  the  identical  paragraphs  11  appearing  in  the 
three  supplemental  registration  forms  which  he  executed 
(Appellant’s  App.  27-29,  30-33,  44-47).  To  a  generic  para¬ 
graph  he  gave  a  generic  reply. 

That  appellant  was  an  author  and  journalist  cannot  be 
disputed.  Prosecutor  Maloney  stated  that: 

“May  it  please  the  Court,  the  Government  has  never 
maintained  anything  other  than  that  this  man  was  a 
prolific  writer,  we  have  always  said  that.  My  only 
objection  to  the  receipt  of  these  various  articles  is 
because  it  burdens  the  record  with  a  lot  of  stuff.  I 
am  willing  to  concede  that  he  wrote  a  lot  of  articles, 
or,  whatever  the  number  is,  for  Liberty.  I  have  no 
desire  to  conceal  the  fact.”  (Appellant’s  App.  175.) 

(2) 

Appellant  is-  author  of  more  than  twenty  hooks. 

Volume  21,  Who’s  Who  in  America,  at  page  2640  of  the 
1940-1941  edition,  lists  a  large  number  of  books  written  by 
the  appellant  which  have  been  published,  commencing  with 
“A  Game  of  Love  and  Other  Plays”  published  in  1906,  or 
thirty-six  years  ago,  and  ending  with  “The  Temptation 
of  Jonathan”,  published  in  1938.  Also,  the  appellant  in¬ 
troduced  evidence  before  the  jury  as  to  his  profession  be¬ 
ing  that  of  an  author,  editor  and  journalist  or  publicist 
which  has  been  extracted  and  printed  in  the  appendix  to 
this  brief  (pp.  168-177).  This  evidence  shows  that  the 
appellant  is  the  author  of  some  twenty  books,  published 
both  in  America  and  abroad.  The  English  edition  of 
appellant’s  book,  “The  Kaiser  on  Trial”  has  three  fore¬ 
words  written  by  as  many  distinguished  men,  namely, 
George  Bernard  Shaw,  James  W.  Gerard  and  Colonel 
House :  also,  that  he  had  edited  some  magazines  and  a  news¬ 
paper  (Appellant’s  App.  169). 
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(3) 


J  ourncdist. 


For  many  years  the  appellant  was  a  regular  contributor 
to  Liberty  Magazine.  He  wrote  many  articles  for  that 
magazine,  including  a  series  under  the  title  “The  Web  of 
the  Red  Spider”  which  was  an  expose  of  Communism  and 
the  “boring  from  within”  of  Communists  in  the  United 
States  (Appellate’s  App.  172).  It  is  a  reasonable  infer¬ 
ence,  and  it  is  a  fact,  that  this  series  of  articles  won  for 
him  the  passionate  opposition  of  the  Communists  in  the 
United  States,  and  this  fact  alone  indicates  how  import¬ 
ant  it  was  from  the  standpoint  of  the  defense  to  impeach 
the  government  witness  Spielman,  who  testified  that  she 
was  a  member  of  the  American  Youth  Congress  and  a 
delegate  to  its  annual  convention  but  denied  that  it  was 
controlled  by  the  Communists  (Appellant’s  App.  199). 
The  appellant  offered  in  evidence  and  upon  it  being  re¬ 
jected  by  the  court,  made  a  tender  of  proof  of  a  copy  of 
the  report  filed  by  the  Dies  Committee  of  the  House  of 
Representatives  investigating  un-American  activities  that 
the  American  Youth  Congress  was  controlled  by  the  Com¬ 
munists  (Appellant’s  App.  202-206).  The  offer  was  re¬ 
jected. 

The  work  which  the  prosecution  sought  to  establish  that 
appellant  did  for  his  friend,  the  late  Senator  Ernest  Lun- 
deen,  in  securing  some  material  for  a  few  speeches  and 
in  discussing  and  revising  some  of  such  speeches,  was 
strictly  that  of  an  author,  editor  and/or  journalist  (Ap¬ 
pellant’s  App.  265-279). 

There  is  no  proof  by  the  prosecution  in  the  record  that 
the  appellant  ever  had  any  other  “business”  than  that  of 
an  author,  editor  and  journalist  or  publicist. 


79 


(4) 


Common  use  of  fictitious  names  by  journalists. 


It  was  charged  in  the  indictment,  and  that  part  of  the 
charge  was  never  dismissed,  that  in  order  to  conceal  his 
willful,  felonious  and  unlawful  activities,  the  appellant 
wrote  articles,  essays,  etc.,  and  caused  them  to  be  printed 
and  distributed  under  certain  false  and  fictitious  names 
(Appellant’s  App.  11). 

Defense  witness  Butler,  the  executive  editor  of  Liberty 
magazine,  testified  that  the  use  of  fictitious  names  by  au¬ 
thors  and  journalists: 

“•  *  *  is  a  very  common  custom  when  people  write 
on  subjects  a  little  out  of  their  usual  line,  or  when 
they  write  a  great  deal,  to  avoid  having  their  own 
name  appear  too  monotonously,  they  use  another 
name.  It  is  very  common  practice.”  (Appellant’s 
App.  174-175.) 

(5) 

Authors  and  Mailing  lists. 

The  securing  of  a  selected  list  of  names,  generally  re¬ 
ferred  to  as  a  “mailing  list”,  which  the  prosecution  at¬ 
tempted  to  make  much  ado  about,  was  likewise  a  part  of 
the  work  of  an  author  and  journalist.  The  appellant  se¬ 
cured  two  such  lists  from  the  afterwards  convicted  per¬ 
jurer  Hill — who  was  called  as  a  Government  witness  and 
who  had  appealed  to  this  Court  but  withdrew  his  appeal 
after  the  appellant’s  trial,  and  had  his  sentence  very  great¬ 
ly  reduced. 

Appellant  paid  Hill  $100.00  each  for  the  two  mailing 
lists,  but  Hill  insisted  upon  saying  that  the  payment  of 
$100.00  upon  his  delivery  of  the  first  list  was  a  “tip”  (Ap¬ 
pellant’s  App.  149).  Government  witnesses  Webber  were 
permitted  to  testify,  over  the  objections  of  appellant,  that 
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in  a  box  sent  to  appellant  without  his  consent  there  were 
certain  mailing  lists  prepared  for  him  (Appellant’s  App. 
140).  Government  witness  Hauck,  president  of  the  now 
defunct  Flanders  Hall,  Inc.,  testified  that  the  appellant 
had  given  him  some  mailing  lists  which  were  used  in  mail¬ 
ing  out  circulars,  etc.,  in  an  effort  to  sell  the  books  pub¬ 
lished  by  his  company  (Appellant’s  App.  149). 

And  most  significant  of  all,  in  giving  these  to  Hauck  the 
appellant  did  not  deliver  such  mailing  lists  to  the  German 
Library  of  Information  or  send  them  to  the  Munich  news¬ 
paper. 

(6) 


Mailing  Reprints  not  “Nature  of  Business”  of  Appellant. 

There  is  no  proof  in  the  record  that  the  appellant  either 
purchased  from  the  Government  Printing  Office  or  had  pur¬ 
chased  a  single  reprint  or  that  he  mailed  out  or  paid  for 
mailing  out  a  single  reprint.  On  the  contrary,  such  definite 
evidence  as  there  is  in  the  record  is  to  the  effect  that  one 
Prescott  Dennett,  who  appears  to  have  been  in  charge  of 
one  of  the  War  Debt  Committees,  supplied  the  money  for 
the  purchase  of  reprinted  speeches  and  that  witness  Hill 
had  the  material  inserted  in  the  Congressional  Record — 
supplied  him  in  most  instances  by  Dennett  and  in  a  few 
instances  prepared  by  Hill;  that  Hill  had  the  reprints  or¬ 
dered  from  the  Government  Printing  Office  with  the 
franked  envelopes  of  the  member  of  Congress  inserting 
same  into  the  Congressional  Record;  and  that  Hill  paid 
for  the  reprints  and  envelopes  from  the  funds  supplied 
by  Dennett  (Appellant’s  App.  290-301).  Such  is  the  posi¬ 
tive  and  unequivocal  testimony  of  the  Government’s  wit¬ 
ness  Hill,  and  not  a  single  dime  of  this  money  was  proven 
by  the  prosecution  as  having  come  from  appellant  to  Den¬ 
nett,  much  less  from  any  of  the  appellant’s  three  foreign 
principals ! 
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In  contacting  Hill  to  mail  out  a  speech  for  Senator 
Lundeen  the  appellant  was  acting  merely  as  a  go-between 
for  a  busy  Senator,  and  when  Hill  did  mail  out  the  speech 
and  had  some  delay  in  securing  his  money  therefor,  the 
appellant  returned  to  Hill  his  bill  which  he  sent  to  appel¬ 
lant  for  the  expense,  and  such  bill  -was  subsequently  paid 
by  Senator  Lundeen  (Appellant’s  App.  273,  280,  281-282). 

The  only  evidence  whatever  produced  by  the  Govern¬ 
ment  as  to  appellant’s  alleged  connection  with  the  War 
Debt  Committee  vras  the  testimony  of  its  witness  Mrs. 
Webber  that  on  a  trip  to  appellant’s  apartment,  to  get  a 
box  which  had  been  sent  to  him  without  his  consent,  the 
appellant  had  told  her  that  he  had  assisted  in  organizing 
the  said  committee  (Appellant’s  App.  2S8).  She  was  cor¬ 
roborated  by  her  husband  who  was  with  her  at  the  time 
(Appellant’s  App.  288).  Both  were  employed  by  the  War 
Debt  Committee  as  clerks  at  its  headquarters  in  Washing¬ 
ton  (Appellant’s  App.  145).  No  other  evidence  was  pro¬ 
duced  that  appellant  had  any  connection  whatever  with  the 
War  Debts  Committee. 

(7) 

One  Loan  Did  not  Make  Appellant’ s  “Nature  of  Business ” 

that  of  a  Lender. 

The  appellant’s  advances  of  funds  to  Flanders  Hall, 
Inc.,  was  in  his  capacity  as  an  author,  editor,  journalist 
and/or  publicist.  He  no  more  became  a  publisher  by  such 
a  loan  to  Flanders  Hall,  Inc.,  as  set  forth  in  the  contract 
(Appellant’s  App.  249-251)  than  a  banker  becomes  a  pub¬ 
lisher  when  he  makes  a  loan  to  a  publishing  house  and 
takes  measures  to  secure  the  safety  of  the  loan.  Gov¬ 
ernment  witness  Hauck  testified,  upon  cross-examination, 
that  he  was  told  by  the  appellant  that  he  would  like  to 
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build  up  a  prosperous  publishing  concern  “so  that  after 
the  war  or  at  some  future  date  he  might  step  into  it  and 
have  something  to  fall  back  on”  (Appellant's  App.  252). 
Upon  re-direct  examination  this  witness  stated  that  he  be¬ 
lieved  the  suggestion  of  appellant  that  Flanders  Hall, 
Inc.,  could  be  built  into  a  prosperous  publishing  house  (Ap¬ 
pellant’s  App.  252). 

That  this  was  a  legitimate  loan  is  evidenced  by  the  fact 
that  Government  witness  Hauck  produced  the  document¬ 
ary  evidence  showing  repayment  to  appellant  of  $4,500, 
in  two  separate  amounts  of  $3,500  and  $1,000  (Appellant’s 
App.  256,  257).  Further,  that  these  two  amounts  resulted 
from  sales  of  Flanders  Hall,  Inc.,  publications  to  the  Ger¬ 
man  Library  of  Information,  which  were  made  by  the  ap¬ 
pellant,  who  collected  the  money  and  turned  it  over  to 
Flanders  Hall  in  a  total  amount  of  $5,900.  Hauck ’s  tes¬ 
timony  and  records  showed  that  it  was  from  the  proceeds 
of  these  sales  that  the  repayment  was  made  to  appellant. 

(8) 

No  Proof  that  “Activities”  Were  for  Foreign  Principals. 

We  submit  that  nothing  has  been  shown  by  the  prosecu¬ 
tion  outside  of  the  “nature  of  the  business  of  the  regis¬ 
trant”  that  the  appellant  did  which  was  other  than  that 
bf  an  author  and  journalist;  that  more  particularly  noth¬ 
ing  has  been  shown  by  the  prosecution  to  establish  that 
the  appellant  engaged  in  any  activities  for  and  on  behalf 
of  any  foreign  principal  for  which  he  did  not  register  in 
both  his  initial  registration  and  supplemental  registration 
statements.1 


1  We  repeat  that  “activities”  of  a  registrant  were  not  required  to  be  reported 
until  Section  2(a)  (4)  (6)  became  law  in  the  subsequent  New  Act. 
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IX. 

The  appellant  was  denied  his  rights  under  the  Sixth 
Amendment  to  the  Constitution  of  the  United  States  by  the 
refusal  of  the  court  to  require  evidence  to  be  produced  on 
his  behalf. 


(1) 


Refusal  of  Court  to  Require  British  Employee  Gardner 
to  Answer  on  Cross  Examination. 


Appellant’s  contract  with  the  Munich  newspapers  re¬ 
quired  him  to  furnish  data  for  publication  in  Germany  in 
that  newspaper  (Appellant’s  App.  24-25).  This  contract 
was  not  cancelled  until  on  or  about  September  8,  1941  (Ap¬ 
pellant’s  App.  90).  Any  material  for  publication  sent  by 
appellant  in  July,  1941,  to  this  German  principal  had  to 
pass  the  British  censorship  (Appellant’s  App.  206-207). 

The  Government  produced  the  witness  Gardner  who  testi¬ 
fied  that  she  was  an  employee  in  the  British  censorship  of¬ 
fice  in  Bermuda  and  that  said  office  censored  mail  passing 
through  Bermuda  ports  or  airplane  bases  between  the 
United  States  and  Europe.  She  also  testified  that  she  had 
opened  one  such  mail  package  postmarked  July  1,  1941,  in 
New  York  City,  and  that  the  package  was  addressed  to  a 
certain  person  in  Lisbon,  and  that  the  name  of  the  person 
addressed  was  in  fact  “an  alias  used  by  the  German  Em¬ 
bassy  in  Lisbon.”  She  further  testified  that  upon  opening 
the  larger  outside  envelope  she  found  therein  a  smaller  en¬ 
velope  addressed  to  Dr.  Hans  Dieckhoff,  Berlin,  Germany, 
who  was  a  former  ambassador  to  the  United  States  and 
then  in  the  German  foreign  office.  Inside  the  smaller  en¬ 
velope  were  numerous  extracts  from  the  Congressional 
Record  which  were  speeches  or  parts  of  speeches  made  by 
Senator  Rush  Holt  of  West  Virginia  (Appellant’s  App. 
206-207). 
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Witness  Gardner  was  also  asked  on  direct  examination 
whether  she  had  seen  letters  passing  through  the  British 
Censor’s  Office  in  Bermuda  bearing  the  signature  of  “Syl¬ 
vester”  or  the  initials  “G.  S.”  with  a  square  following  the 
word  or  initials,  similar  to  those  on  certain  letters  shown 
to  the  witness.  She  answered  in  the  affirmative. 

1  This  witness  was  obviously  produced  in  an  attempt  by  the 
persecution  to  dramatize  the  inference  that  if  appellant 
had  sent  the  one  package — containing  nothing  sinister  than 
pages  from  the  Congressional  Record — he  had  or  would 
kend  other  packages  containing  “nefarious  propaganda.” 

Upon  being  taken  over  for  cross  examination  this  witness 
was  asked  the  question:  “But  it  was  the  job  of  the  Censor’s 
Office  in  Bermuda  to  censor  all  mail  going  through  Ber¬ 
muda,  is  that  correct?’  To  which  she  replied:  “I  am  not 
at  liberty  to  reply  to  that  question.”  Appellant’s  counsel 
appealed  to  the  court  to  instruct  the  witness  to  answer, 
and  she  stated:  “I  wouldn’t  be  allowed  to  reply  under 
Government  policy.”  The  court  said:  “I  think  I  will  sus¬ 
tain  the  objection.  You  may  ask  her  about  her  activities, 
but  not  her  conception  of  the  general  policy.”  An  excep¬ 
tion  was  requested  and  allowed  as  to  the  court’s  ruling 
(Appellant’s  App.  208). 

Appellant’s  counsel  then  asked  her  whether  she  was 
on  the  staff  of  the  Censor,  and  upon  receiving  an  affirma¬ 
tive  answer,  he  inquired:  “How  large  was  this  staff?” 
She  replied:  “I  am  afraid — ,”  at  which  point  prosecutor 
Maloney  interposed  an  objection  on  the  ground  that  the 
question  had  no  bearing  on  the  credibility  of  the  witness 
and  that  the  question  was  of  such  a  nature  that  its  answer 
might  be  valuable  to  an  enemy  of  our  country  at  this  time. 
He  requested  the  court  to  direct  that  “this  wit- 
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ness  not  be  permitted  to  disclose  official  secrets.”  Ap¬ 
pellants  counsel  answered  that  the  witness  had  been 
brought  before  the  jury  to  testify  as  to  events  in  July, 
1941,  when  this  country  w’as  at  peace  and  that  the  Govern¬ 
ment  could  not  produce  a  witness  to  give  some  testimony, 
“the  testimony  they  want,  and  then  let  the  witness  refuse 
to  answer  all  the  rest  of  the  facts,  giving  us  a  complete 
story.”  The  court  replied:  “The  Court  thinks  the  object¬ 
ion  is  good  and  will  sustain  it”  (Appellant’s  App.  208-209). 

The  appellant  thus  was  not  allowed  to  cross  examine  the 
witness  to  test  her  credibility,  and  the  Court  refused  to 
assist  the  appellant  to  secure  from  her  sufficient  facts  to 
assist  in  placing  the  entire  story  before  the  jury.  'Whether 
the  witness  had  opened  other  packages  containing  more  or 
less  similar  data  mailed  in  the  United  States  to  addresses 
in  Germany,  conceivably  containing  material  ultimately  in¬ 
tended  for  the  Munich  newspaper,  addressed  as  was  this 
package,  in  an  attempt  to  get  it  by  the  British  Censor  and 
possibly  the  German  censor,  remained  a  deep,  dark  secret 
so  far  as  the  jury  in  this  case  was  concerned. 

(2) 

Refusal  of  the  Court  to  Require  Production  of  Bureau  of 
Internal  Revenue  Papers  Concerning  Alleged 
Kickbacks  in  Lundeen7  s  Office. 

The  prosecution  had  introduced  evidence,  through  the 
witnesses  Spielman  and  Johnson,  that  Senator  Lundeen  re¬ 
quired  them  to  give  to  him  a  part  of  their  monthly  salaries 
as  a  “kickback”  (Appellant’s  App.  304-305).  There  was 
at  least  an  inference  on  the  part  of  the  prosecution  that 
Lundeen  used  the  money  for  his  own  purposes  and  that 
appellant  was  a  friend  and  a  helper  on  occasions  of  a  Sena¬ 
tor  so  low  that  he  took  kickbacks  from  his  office  employees. 
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In  fact  a  charge  to  that  effect  was  made  by  Mr.  Maloney 
in  his  closing  argument.  It  was  later  developed  that  three 
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of  his  former  employees  had  filed  signed  statements  with 
the  Bureau  of  Internal  Revenue  as  to  the  procedure  of  tak¬ 
ing  the  deductions  pursuant  to  a  prior  agreement,  at  the 
time  of  their  employment,  and  that  the  money  was  used 
for  office  expenses.  When  Mrs.  Norma  Lundeen,  widow  of 
the  late  Senator,  was  placed  on  the  stand,  she  testified  that 
such  was  the  procedure  and  stated  that  she  had  seen  such 
statements  by  former  employees,  including  Spielman  and 
Johnson,  which  were  filed  with  the  Bureau  of  Internal 
Revenue  (Appellant’s  App.  306.) 

When  she  was  asked  whether  she  had  these  statements, 
she  replied  that  “I  have  them  or  can  get  them.”  In  answer 
to  the  further  question  as  to  whether  she  had  them  under 
her  control,  she  replied:  “I  don’t  have  them  under  my  own 
control,  no.”  The  Court  directed  that  she  produce  them  at 
the  next  session  of  the  Court  (Appellant’s  App.  307.) 

Appellant’s  counsel  attempted  to  advise  the  Court  that 
the  statements  were  filed  with  the  Bureau  of  Internal  Rev¬ 
enue  and  would  have  to  be  obtained  by  a  subpoena,  but  the 
Court  adhered  to  his  direction  to  the  witness  Lundeen  to 
produce  them.  As  the  statements  could  not  be  secured  else- 
wffiere  than  from  the  Bureau  of  Internal  Revenue,  a  sub¬ 
poena  was  issued  at  the  request  of  appellant  and  served  on 
the  Secretary  of  the  Treasury  to  produce  them.  His  repre¬ 
sentative  Neal  appeared  in  court  without  bringing  the 
statements.  Instead  he  brought  a  letter  from  an  Assistant 
Secretary  of  the  Treasury  to  the  effect  that  he  would  not 
permit  the  statements  to  be  brought  into  court.  He  claimed 
that  their  production  would  disclose  confidential  matter  and 
would  be  inimical  to  the  public  interests.  The  court  refused 
to  require  their  production  (Appellant’s  App.  308-310). 
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The  action  of  the  court  in  admitting  Government  evidence 
with  respect  to  the  alleged  “kickbacks”  in  Senator  Lun- 
deen’s  office  was  not  relevant  or  competent  to  the  issues 
charged  in  the  indictment  against  the  appellant.  However, 
the  action  of  the  court  in  admitting  the  evidence  and  then 
directing  widow  Lundeen,  in  the  presence  of  the  jury,  to 
produce  the  statements  of  the  employees  concerned,  state¬ 
ments  which  she  did  not  have  under  her  control,  and  then 
refusing  to  require  the  Treasury  Department  to  produce 
such  statements,  when  it  was  shown  that  they  were  under 
the  control  of  that  department,  was  highly  prejudicial  and 
constituted  a  denial  of  appellant’s  rights  under  the  Sixth 
Amendment  to  the  Constitution  entitling  him  to  process  to 
secure  evidence  needed  for  his  defense. 

(3) 

Refusal  of  the  Court  to  Require  Production  of  Registration 
Statements  Filed  by  Other  Registrants  and  to  Admit 
Evidence  of  the  Facts  as  to  Interpretation  by  Other 
Registrants  and  the  State  Department  as 
to  the  Facts  of  Such  Statements. 

There  having  been  placed  in  issue  by  the  indictment  the 
wilfullness  or  intent  of  the  appellant  in  his  alleged  failure 
to  answer  fully  paragraphs  11  of  his  three  supplemental 
registration  statements,  and  Section  5  of  the  original  Act  of 
June  8,  1938,  having  required,  as  an  essential  element 
of  the  statutory  crime,  that  the  failure  to  report  “material 
fact  required  to  be  stated”  in  a  supplemental  statement 
must  be  “willful,”  the  appellant  caused  a  subpoena  to  be  is¬ 
sued  to  the  Secretary  of  State  requiring  the  production  of 
the  initial  and  supplemental  registration  statements  filed 
by  other  registrants  in  an  effort  to  show  that  such  other 
registrants  had  answered  paragraphs  11  of  the  supplemen- 
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tal  registration  forms  substantially  as  appellant  had  an¬ 
swered  them. 

Witness  Adams  appeared  representing  the  State  De¬ 
partment,  but  failed  to  bring  the  registration  statements 
described  in  the  subpoena,  except  those  of  the  appellant, 
photostatic  copies  of  which  had  been  placed  in  evidence 
early  in  the  Government’s  case.  This  witness  being  ques¬ 
tioned  as  to  why  he  did  not  bring  the  other  registration 
statements  replied: 

“I  understood  that  the  Government  intended  to 
protest  the  introduction  of  certain  of  these  papers,  and 
since  they  were  in  such  volume  the  Department,  since 
it  has  a  great  deal  to  do  these  days,  decided  to  wait 
for  a  decision  on  this  question  before  any  further  ac¬ 
tion”  (Appellant’s  App.  178). 

There  is  thus  a  clear  implication  that  the  prosecuting 
attorneys  had  interfered  to  advise  the  Secretary  of  State 
not  to  produce  these  registration  statements.  The  court 
called  counsel  to  the  bench,  and  out  of  the  hearing  of  the 
jury,  refused  to  require  the  production  of  the  other  regis¬ 
tration  statements  (Appellant’s  App.  183).  An  offer  of 
proof  was  made  by  appellant,  as  follows: 

“We  have  examined  every  one  of  these  statements 
ourselves — not  us  personally  but  we  have  had  them 
examined  for  us,  and  we  have  received  a  detailed  re¬ 
port  as  to  their  contents. 

“We  are  satisfied  from  that  examination  that  every 
one  who  registered  followed  the  same  course  and  an¬ 
swered  the  questions  on  the  registration  forms  in 
precisely  the  same  form  as  did  this  defendant. 

“We  say  that  there  are  approximately  560-odd 
statements  on  file.  I  would  say  that  about — again 
approximately — over  500  of  those  registrants  filled  in 
the  same  form  and  in  the  same  manner  that  this  de¬ 
fendant  did. 

“Now’  v’e  contend  that  in  view  of  this  fact,  the  in¬ 
troduction  of  all  these  statements  in  evidence  is 
material  on  the  question  of  the  Department  of  State’s 
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own  interpretation  of  its  own  regulations.  We  pro¬ 
pose  to  show  that  the  statements  filed  by  this  defend¬ 
ant  are  entirely  consistent  with  the  Department  of 
State’s  interpretation  of  the  State  Department  and 
their  own  regulations.”  (Appellant’s  App.  179-180). 

The  court  denied  the  offer  of  proof,  saying: 

“I  think  you  have  fully  made  your  offer  of  proof.  I 
cannot  see  it,  and  I  must  decline  it,  and  you  may  have 
your  exception.”  (Appellant’s  App.  187). 

The  appellant  then  offered  the  testimony  of  five  wit¬ 
nesses  whom  he  had  summoned  to  testify  as  to  the  facts 
of  their  answers  to  paragraphs  11  of  their  registration  and 
supplemental  registration  statements  on  file  with  the  Sec¬ 
retary  of  State.  The  court  declined  the  proof  for  the  same 
reasons  he  had  declined  the  offer  of  proof  of  the  registra¬ 
tion  statements  themselves  (Appellant’s  App.  188). 

Perhaps  the  offer  of  proof  was  not  as  clear  as  it  might 
have  been  on  showing  the  interpretation  of  said  para¬ 
graph  by  the  State  Department  during  a  period  of  ap¬ 
proximately  two  years  (Appellant’s  App.  183). 

However,  it  sufficiently  appears  that  the  offer  of  proof 
was  also  being  made  on  the  question  of  willfullness,  or 
intent.  Appellant’s  counsel  thus  stated  to  the  court: 

“Isn’t  that  important  on  the  question  of  intent,  if 
the  Court  please?  If,  let  us  say  520  out  of  565 
registrants  answered  a  question  in  the  same  way, 
isn’t  that  material  and  important  on  the  question  of 
intent,  and  if  520  out  of  565  understood  a  question  in 
one  way,  certainly  it  is  very  important  in  the  show¬ 
ing  that  this  defendant  did  not  willfully  do  something; 
and  certainly  we  are  entitled  to  establish  this  as  a 
basis  for  the  inference.”  (Appellant’s  App.  182) 

In  considering  the  admissibility  of  this  proffered  evi¬ 
dence  as  to  the  fact  that  over  500  registrants  out  of  a  total 
of  approximately  560  registrants  had  answered  para¬ 
graphs  11  of  their  initial  and  supplemental  registration 
form  substantially  as  did  the  appellant  and  on  the  points 
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of  administrative  interpretation  of  said  paragraphs  11 
and  the  original  Act,  as  amended,  the  Court  is  requested  to 
bear  in  mind  the  following : 

(1)  That  the  State  Department  did  itself  file  with 
appellant’s  earlier  registration  statement,  as  agent 
for  the  Munich  newspaper,  the  appellant’s  first  con¬ 
tract  with  the  German  Library  of  Information  and  in 
notifying  him  thereof,  he  was  officially  advised,  in 
effect,  that  he  need  not  file  a  separate  registration 
statement  for  the  second  foreign  principal  (Appel¬ 
lant’s  App.  17-26,  84).  This  shows  that  the  Depart¬ 
ment  of  State  was  satisfied  with  the  information  con¬ 
tained  in  the  contract  and  really  did  not  require  a 
registration  statement  for  such  agency; 

(2)  That  the  three  supplemental  registration 
statements  respectively  forming  the  bases  of  the  re¬ 
maining  three  counts  of  the  indictment  are  supple¬ 
mental  under  amended  Section  3  of  the  Act  of  June 
8,  1938,  to  this  initial  registration  statement  which 
was  filed  by  the  appellant  for  the  Munich  news¬ 
paper  and  to  which  the  State  Department  on  its  own 
volition  attached  the  contract  under  which  appellant 
became  an  agent  for  the  German  Library  of  Informa¬ 
tion; 

(3)  That  the  State  Department  formally  advised 
the  attorneys  for  appellant  that  it  was  correct  to  file 
one  supplemental  registration  statement  at  the  end 
of  each  six  months’  period  for  both  of  these  foreign 
principals  (Appellant’s  App.  87-88); 

(4)  That  this  prosecution  by  the  Government  is 
by  one  of  the  administrative  departments  of  the  same 
Government  in  whose  department  the  supplemental 
registration  statements  were  filed  by  appellant  and  to 
whom  the  latter  department  wrote  the  above  referred 
to  letters ; 
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(5)  That  in  none  of  said  letters  did  the  State  De¬ 
partment  voice  disapproval  of  the  registration  and 
supplemental  registration  statements,  either  in  whole 
or  in  part,  except  in  one  instance  of  requesting  an 
English  translation  of  the  Munich  newspaper  contract 
which  was  promptly  furnished  (Appellant’s  App.  80- 
81,  182). 

What  was  involved  here  was  not  simply  the  mere  act 
of  filing  by  the  appellant  and  receipt  by  the  State  Depart¬ 
ment  of  the  supplemental  registration  statements  as  con¬ 
templated  by  Chapter  5,  paragraph  5,  pages  9-10,  of  the 
State  Department  regulations,  as  follows: 

“(5)  Acceptance  by  the  Secretary  of  a  registra¬ 
tion  statement  submitted  for  filing  shall  not  neces¬ 
sarily  signify  a  full  compliance  with  the  act  on  the 
part  of  the  registrant,  and  such  acceptance  shall  not 
preclude  prosecution  as  provided  for  in  the  act  for 
a  false  statement  of  a  material  fact  or  the  willful 
omission  of  a  material  fact  required  to  be  stated 
therein.  ’ n 

Also,  the  proof  tendered  as  to  the  contents  of  these 
other  registration  and  supplemental  registrations  filed  by 
other  registrants  is  important  in  determining  the  willful¬ 
ness  or  intent  of  the  appellant  in  his  alleged  omission  of 
material  information  in  answer  to  the  paragraphs  11  of 
the  three  registration  statements  supplemental  to  his  in¬ 
itial  registration  statement  as  above  described.  Section  5  of 
the  original  Act  of  June  8, 1938,  makes  a  basic  element  of  the 
alleged  crime  “willfull”  omission  of  “material”  facts.  In 
Felton  v.  United  States,  96  U.  S.  699,  the  court  held  that 
the  "word  “willfull”,  when  used  in  a  statute  creating  a 
criminal  offense,  means  not  merely  voluntary,  but  with 
a  bad  purpose  and  without  ground  for  believing  the  act 
to  be  lawful.  In  Potter  v.  United  States,  155  U.  S.  438, 

1  District  of  Columbia  v.  Smith.  63  App.  D.  C.  385,  72  Fed.  (2d)  735, 
certiorari  denied,  296  U.  S.  592;  Wilbur  v.  Texas  Oil  Company,  59  App.  D.  C. 
275,  40  Fed.  (2d)  787,  certiorari  denied,  282  U.  S.  843. 
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tiie  court  said  on  the  question  of  testimony  relating  to  the 
willfullness  of  the  crime  that: 

“As  ‘willfull’  wrong  is  of  the  essence  of  the  accusa¬ 
tion,  testimony  bearing  directly  on  the  question  is  of 
vital  importance,  and  error  in  rejecting  it  cannot  be 
regarded  otherwise  than  as  material  and  manifestly 
prejudicial.’ ’ 

There  are  many  other  similar  decisions  concerning  al¬ 
leged  statutory  crimes  where  the  statutes  require  the  do¬ 
ing  or  omitting  to  do  the  act  to  be  “willful”.  Some  of 
these  cases  are  collected  in  the  margin.2  In  Masters  v. 
United  States,  42  App.  D.  C.,  350,  this  Court  had  under 
consideration  a  statute  which  made  it  a  crime  to  “wrong¬ 
fully  convert  to  his  own  use”  property  of  others.  The 
Court  there  said,  after  a  review  of  the  cases,  that: 

“  #  *  *  we  think  that  where  the  lawmakers  have  incor¬ 
porated  into  the  act  a  word  or  words  descriptive  of 
the  crime  which  imply  the  necessity  of  ‘a  mind  at 
fault  before  there  can  be  a  crime’,  criminal  intent 
becomes  an  essential  fact  in  establishing  the  guilt  of 

a  person  accused  of  its  violation. 

*  #  #  #  • 

This  intent  may  be  proved  directly;  or  it  may  be  in¬ 
ferred  from  the  circumstances  of  the  case  as  disclosed 
by  the  evidence ;  or  it  may  be  inferred  from  the  nature 
of  the  conversion  itself;  but  in  all  cases  the  inference 
must  be  deduced  by  the  jury,  and  not  by  the  court.” 

The  court  not  only  denied  appellant  the  use  of  the  pro¬ 
cesses  of  the  court  to  secure  the  registration  statements 
filed  by  other  registrants,  but  refused  the  offer  of  proof 
with  respect  to  their  contents  and  refused  to  permit  the 
testimony  of  defense  witnesses  as  to  the  facts  of  their  re¬ 
spective  answers  to  the  identical  paragraphs  11  of  their 
registration  statements. 

3  Hargrove  v.  United  States,  67  Fed.  (2d)  820;  United  States  v.  Illinois 
Central  Railroad  303  U.  S.  239;  United  States  v.  Edwards,  43  Fed.  67; 
United  States  v.  Lee,  12  Fed.  806. 
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The  rights  of  the  appellant  under  the  Sixth  && 
UTTiirtnfimth  ^mrrirlmrrit^  to  the  Constitution  were  thereby 
violated. 

Other  Errors. 

The  appellant  is  not  to  be  understood  as  abandoning  any 
of  the  other  errors  stated  in  the  Assignment  of  Errors  (Ap¬ 
pellant’s  App.  310-318).  They  are  not  briefed  and  argued 
herein  because  of  the  limitation  in  Rule  17(g)  of  this  Court 
that  a  printed  brief  shall  not  exceed  fifty  printed  pages. 
The  court  has  been  most  liberal  in  allowing  a  brief  of  94 
pages  but  even  that  is  not  enough  to  cover  all  the  points  in 
the  case.  All  of  the  errors  not  briefed  herein  are  relied 
upon  and  pressed  to  the  same  extent  as  if  they  had  been 
briefed  herein. 

Conclusion. 

Upon  the  whole  case,  we  submit  that  the  action  of  the 
court  below  should  be  reversed  with  direction  to  set  aside 
the  conviction  and  sentence  and  to  dismiss  the  indictment; 
that  in  any  event  the  case  should  be  reversed  with  direc¬ 
tion  to  set  aside  the  conviction  and  sentence  and  to  grant 
the  appellant  a  new  trial. 

Respectfully  submitted, 

0.  R.  McGUIRE, 

Attorney  for  Appellant. 

COHALAN  &  MOROSINI, 

Of  C  owns  el. 


STATUTES  INVOLVED. 
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Statutes  Involved. 

The  Statute  involved  is  the  Act  of  June  8,  1938,  c.  327, 
(52  Stat.,  631),  as  amended  by  the  Act  of  August  7,  1939, 
c.  521,  (53  Stat.,  1244),  as  follows: 

“To  amend  an  Act  entitled  ‘An  Act  to  require  the 
registration  of  certain  persons  employed  by  agencies 
to  disseminate  propaganda  in  the  United  States  and 
for  other  purposes’,  approved  June  8,  1938  (Public 
Law  Numbered  583,  Seventy-fifth  Congress,  third  sec- 
sion). 

“BE  IT  ENACTED  BY  THE  SENATE  AND 
HOUSE  OF  REPRESENTATIVES  OF  THE 
UNITED  STATES  OF  AMERICA  IN  CONGRESS 
ASSEMBLED,  That  Section  1  of  the  Act  entitled  ‘An 
Act  to  require  the  registration  of  certain  persons  em¬ 
ployed  by  agencies  to  disseminate  propaganda  in  the 
United  States  and  for  other  purposes’,  approved  June 
8,  1938  (Public  Law  Numbered  583,  Seventy-fifth  Con¬ 
gress,  third  session),  be,  and  it  is  hereby,  amended  to 
read  as  follows: 

“That  as  used  in  this  Act — 

“  (a)  The  term  ‘person’  means  an  individual,  part¬ 
nership,  association,  or  corporation; 

“  (b)  The  term  ‘United  States’  includes  the  United 
States  and  any  place  subject  to  the  jurisdiction  there¬ 
of; 

“(c)  The  term  ‘foreign  principal’  includes  the  gov¬ 
ernment  of  a  foreign  county,  a  political  party,  of  a 
foreign  country,  a  person  domiciled  abroad,  any  for¬ 
eign  business,  partnership,  association,  corporation,  or 
political  organization,  or  a  domestic  organization  sub¬ 
sidized,  directly  or  indirectly,  in  whole  or  in  part  by 
any  of  the  entities  described  herein; 

“(d)  The  term  ‘agent’  of  a  ‘foreign  principal’ 
means  any  person  who  acts  or  engages  or  agrees  to 
act  as  a  public-relations  counsel,  publicity  agent,  or 
an  agent,  servant,  representative,  or  attorney  for  a 
foreign  principal,  and  shall  include  any  person  who 
receives  compensation  from  or  is  under  the  direction 
of  a  foreign  principal : 
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PROVIDED,  HOWEVER,  That  such  term  shall  not  in¬ 
clude — 

“(1)  a  duly  accredited  diplomatic  or  consular  of¬ 
ficer  of  a  foreign  government  who  is  so  recognized  by 
the  Department  of  State  of  the  United  States;  nor 
“  (2)  any  official  of  a  foreign  government  recognized 
bv  the  United  States  as  a  government  other  than  a 
public-relation  counsel  or  publicity  agent  or  a  citizen 
of  the  United  States,  whose  status  and  the  character 
of  whose  duties  as  such  official  are  of  record  in  the 
Department  of  State  of  the  United  States ;  nor 
“  (3)  any  member  of  the  staff  of  or  person  employed 
by  a  duly  accredited  diplomatic  or  consular  officer 
of  a  foreign  government  who  is  so  recognized  by  the 
Department  of  State  of  the  United  States,  other  than 
a  public-relations  counsel  or  publicity  agent,  whose 
status  and  the  character  of  whose  duties  as  such  mem¬ 
ber  or  employee  are  of  record  in  the  Department  of 
State  of  the  United  States;  nor 
“(4)  any  person  performing  only  private,  non¬ 
political,  financial,  mercantile,  or  other  activities  in 
furtherance  of  the  bona  fide  trade  or  commerce  of  such 
foreign  principal;  nor 

“(5)  any  person  engaged  only  in  activities  in  fur¬ 
therance  of  bona  fide  religious,  scholastic,  academic, 
or  scientific  pursuits  or  of  the  fine  arts. 

“e)  The  Term  ‘Secretary’  means  the  Secretary 
of  State  of  the  United  States.” 

“Sec.  2.  That  section  3  of  the  Act  entitled  ‘An  Act 
to  require  the  registration  of  certain  persons  em¬ 
ployed  by  agencies  to  disseminate  propaganda  in  the 
United  States  and  for  other  purposes,’  approved  June 
8,  1938  (Public  Law  Numbered  583,  Seventy-fifth 
Congress,  third  session),  is  hereby  amended  to  read 
as  follows: 

“Sec.  3.  Every  person  who  has  filed  a  registration 
statement  required  by  section  2  shall,  within  thirty 
days  after  the  expiration  of  each  period  of  six  months 
succeeding  the  first  filing,  file  with  the  Secretary  a 
statement,  under  oath,  on  a  form  prescribed  by  the 
Secretary,  winch  shall  set  forth  with  respect  to  such 
preceding  six  months’  period — 
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“(a)  Such  facts  as  may  be  necessary  to  make  the 
information  required  under  section  2  hereof  accurate 
and  current  with  respect  to  such  period; 

“(b)  The  amount  and  form  of  compensation  re¬ 
ceived  by  such  person  for  acting  as  agent  for  a  for¬ 
eign  principal  which  has  been  received  during  such 
six  months’  period  either  directly  or  indirectly  from 
any  foreign  principal;  and 

“(c)  A  statement  containing  such  details  required 
under  this  Act  as  the  Secretary  shall  fix,  of  the  ac¬ 
tivities  of  such  person  as  agent  of  a  foreign  principal 
during  such  six  months’  period.” 

“Sec.  3.  That  section  4  of  the  Act  entitled  ‘An  act 
to  require  the  registration  of  certain  persons  em¬ 
ployed  by  agencies  to  disseminate  propaganda  in  the 
United  States  and  for  other  purposes’,  approved 
June  8,  1938  (Public  Law  Numbered  583,  Seventy- 
fifth  Congress,  third  session),  is  hereby  amended  to 
read  as  follows : 

“Sec.  4.  The  Secretary  shall  retain  in  permanent 
form  all  statements  filed  under  this  Act,  and  such 
statements  shall  be  public  records  and  open  to  pub¬ 
lic  examination,  and  inspection  at  all  reasonable  hours, 
under  such  rules  and  regulations  as  the  Secretary  may 
prescribe : 

PROVIDED,  That  the  Secretary  is  hereby  authorized 
to  withdraw  from  the  public  records  the  registration 
statement  of  any  person  whose  activities  have  ceased 
to  be  of  a  character  which  requires  registration  under 
the  terms  of  this  Act.” 

Sections  2,  5,  6  and  7  of  the  original  Act  of  June  8,  1939, 
remained  unamended  as  follows: 

“Sec.  2.  Every  person  who  is  now  an  agent  of  a 
foreign  principal  shall,  within  thirty  days  after  this 
Act  takes  effect,  and  every  person  who  shall  here¬ 
after  become  an  agent  of  a  foreign  principal  shall 
forthwith  file  with  the  Secretary  a  registration  state¬ 
ment,  under  oath,  on  a  form  prescribed  by  the  Secre¬ 
tary  which  shall  set  forth — 

(a)  The  name,  business  address,  and  residence  ad¬ 
dress  of  the  registrant ; 

(b)  The  name  of  the  foreign  principal  or  other 
person  or  organization  for  which  such  person  is  act¬ 
ing  as  agent; 
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(c)  A  copy  of  all  contracts  of  employer  under 
which  such  person  acts  or  agrees  to  act  as  such  agent, 
if  written,  or  a  full  statement  of  the  terms  and  condi¬ 
tions  thereof,  if  oral; 

(d)  The  date  when  each  such  contract  was  made, 
the  date  of  commencement  of  activity  thereunder,  and 
the  period  during  which  such  contract  is  to  be  in  ef¬ 
fect; 

(e)  The  compensation  to  be  paid,  if  any,  and  the 
form  and  time  of  payment,  under  such  contract; 

(f)  The  name  of  every  foreign  principal  or  other 
person  or  organization  which  has  contributed  or  which 
has  promised  to  contribute  to  the  compensation  pro¬ 
vided  in  such  contract ;  and 

(g)  If  the  registrant  be  a  partnership,  association, 
or  corporation,  a  true  and  complete  copy  of  its  char¬ 
ter,  articles  of  incorporation,  co-partnership,  associa¬ 
tion,  constitution,  and  bylaws,  and  any  other  instru¬ 
ment  or  instruments  relating  to  its  organization,  pow¬ 
ers  and  purposes.” 

***** 

“See.  5.  Any  person  who  willfully  fails  to  file  any 
statement  required  to  be  filed  under  this  Act,  or  in 
complying  with  the  provisions  of  this  Act,  makes  a 
false  statement  of  a  material  fact,  or  willfully  omits 
to  state  any  material  fact  required  to  be  stated  there¬ 
in  shall,  on  conviction  thereof,  be  punished  by  a  fine 
of  not  more  than  $1,000  or  imprisonment  for  not  more 
than  two  years,  or  both. 

“Sec.  6.  The  Secretary  is  authorized  and  directed 

to  prescribe  such  rules,  regulations,  and  forms  as  may 

be  necessarv  to  carrv  out  this  Act. 

* _  * 

“Sec.  7.  This  Act  shall  take  effect  on  the  ninetieth 
day  after  the  date  of  its  enactment.” 
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In  the  United  States  Court  of  Appeals  for  the 
District  of  Columbia 


No.  8204 

George  Sylvester  Viereck,  appellant 

v. 

The  United  States  of  America,  appellee 


APPEAL  FROM  THE  UNITED  STATES  DISTRICT  COURT  FOR  THE 

DISTRICT  OF  COLUMBIA 


BRIEF  FOR  APPELLEE 


JURISDICTION 

Judgment  of  conviction  was  entered  on  March  13, 1942  (Ap¬ 
pellant’s  App.  324-326),  and  notice  of  appeal  was  filed  on  the 
same  day  (Appellant’s  App.  323).  The  jurisdiction  of  this 
Court  is  invoked  under  Title  17,  Section  17-101,  District  of 
Columbia  Code  (1940  ed.). 

STATUTES  INVOLVED 

The  full  text  of  the  Act  of  June  8, 1938,  c.  327  (52  Stat.  63), 
as  amended  by  the  Act  of  August  7, 1939,  c.  521  (53  Stat.  1244), 
U.  S.  C.,  Title  22,  §§  611-616,  requiring  the  registration  with 
the  Secretary  of  State  of  agents  of  foreign  principals,  and  under 
which  appellant  was  indicted,  is  set  forth  in  the  Appendix, 
infra,  pp.  43-46.  Pertinent  portions  of  the  Act  of  April  29, 
1942  (Pub.  532,  77th  Cong.,  c.  263,  2d  sess.  [S.  2399]),  amend¬ 
ing  the  1938  Act,  are  also  set  forth  at  p.  46. 

(i) 
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I  QUESTIONS  PRESENTED 

i  1.  Whether  the  Act  of  June  fS,  1938,  as  amended,  which 
provides  for  the  punishment  of  any  agent  of  a  foreign  principal 
registered  with  the  Secretary  of  State  who'Nvillfully  omits  to 
state  any  material  fact  required  to  be  stated”  in  his  registra¬ 
tion  statement,  is  so  indefinite  as  to  be  unconstitutional. 

2.  Whether,  in  charging  the  jury  as  to  the  purpose  of  the  Act, 
the  trial  court  erred  in  reading  from  its  legislative  history. 

3.  Whether  the  exclusion  from  the  trial  of  one  of  the  attor¬ 
neys  for  the  appellant  who  was  guilty  of  misconduct  was  preju¬ 
dicial  error. 

i  4.  Whether  a  book  written  by  appellant  disclosing  his  activi¬ 
ties  as  a  propaganda  agent  for  the  German  Government  during 
the  last  war  was  erroneously  admitted  in  evidence. 

5.  Whether  one  of  the  prosecuting  attorneys  was  guilty  of 
misconduct. 

6.  Whether  the  trial  court  erred  in  limiting  the  cross-exami¬ 
nation  of  a  government  witness  on  a  collateral  matter  and  in 
refusing  to  compel  the  production  of  various  documents  in  the 
custody  of  government  departments. 

STATEMENT 

Appellant  was  convicted  upon  three  counts  of  a  five-count 
indictment  (Appellant’s  App.  1-19V  charging  violations  of 
the  Act  of  June  8. 193S.  c.  327  (52  Stat.  631 ) ,  as  amended  by  the 
Act  of  August  7,  1939,  c.  521  (53  Stat.  1244),  U.  S.  C.,  Title 
22,  secs.  611-616,  requiring  the  agents  of  foreign  principals 
to  register  with  the  Department  of  State.  He  was  sentenced 
(Appellant’s  App.  324-326)  to  imprisonment  for  eight  months 
to  two  years  and  to  pay  a  fine  of  $500  on  each  count,  the  terms 
of  imprisonment  to  run  consecutively,  and  to  pay  costs.2 

It  was  alleged  in  Count  II  (Appellant’s  App.  5-7)  that  in 
a  supplemental  registration  statement  filed  on  April  23,  1940 


1  Demurrers  were  sustained  as  to  Counts  I  and  IV  (Appellant’s  App. 
53-56). 

*  Contrary  to  appellant’s  assertions  (Br.  1,  n.  1),  the  imposition  of  costs 
was  authorized.  See  the  Act  of  May  8,  1702.  c.  36  (1  Stat.  277),  U.  S.  C., 
Title  28.  §  822.  Cf.  Oate*  v.  United  State*.  233  Fed.  201.  207  (C.  C.  A.  4), 
certiorari  denied  242  U.  S.  633. 
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as  agent  of  two  German  principals,  appellant  knowingly  and 
willfully  failed  to  disclose,  in  response  to  requirement  No.  11 
thereof,  a  material  fact  required  to  be  stated  therein,  in  that 
he  omitted  to  set  forth  that  during  the  period  covered  by  the 
statement  and  in  respect  of  matters  pertaining  to  political  in¬ 
terest,  public  relations,  and  public  policy,  he,  in  substance : 

placed  and  disseminated  within  the  United  States  cer¬ 
tain  oral  and  written  information  and  matter  for  pub¬ 
lication,  by  writing,  editing,  preparing  and  revising 
speeches,  public  addresses  and  written  matter  which 
were  thereafter  printed  and  published  in  whole  or  in  part 
in  books,  periodicals  and  newspapers  and  in  the  Con¬ 
gressional  Record  and  which  were  also  disseminated  by 
means  of  radio  broadcasts; 

aided  and  assisted  one  Prescott  Dennett  and  others  in 
organizing  and  financing  the  “Make  Europe  Pay  War 
Debts  Committee”  for  the  purpose  of  disseminating  oral 
and  written  matter  designed  to  influence,  persuade,  bend, 
and  mold  American  public  opinion. 

Count  III  (Appellant’s  App.  7-11)  alleged,  in  respect  of 
the  supplemental  registration  statement  of  October  25,  1940, 
the  failure  to  disclose  substantially  the  same  material  facts 
as  those  covered  by  Count  II  and  in  addition  charged  that 
Viereck,  in  substance: 

through  the  medium  of  the  “Make  Europe  Pay  War 
Debts  Committee”  disseminated  and  distributed,  by 
mail  under  congressional  franking  privilege  and  other¬ 
wise,  speeches  and  public  addresses  delivered  on  the  floor 
of  Congress  and  elsewhere  by  the  President  and  former 
members  of  Congress,  to  influence,  persuade,  bend  and 
mold  American  public  opinion ; 

through  the  medium  of  a  publishing  house  known  as 
“Flanders  Hall,  Inc.,”  a  New  Jersey  corporation,  which 
was  financed,  controlled  and  directed  by  him,  published, 
sold  and  distributed  certain  books  and  pamphlets,  some 
of  which  were  based  on  translations  from  publications 
issued  by  the  German  Information  Service  in  Berlin. 
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Count  V  (Appellant’s  App.  15-19)  alleged  that  in  respect  of 
the  supplemental  registration  of  April  25, 1941,  Viereck  failed  to 
disclose  material  facts  substantially  the  same  as  those  covered 
by  Counts  II  and  III. 

The  Government’s  case  may  be  summarized  as  follows: 

Appellant’s  activities  as  a  propagandist  prior  to  last  war. — 
Appellant,  a  native  of  Germany,  acquired  American  citizen¬ 
ship  by  virtue  of  the  naturalization  of  his  father  in  1901  (Ap¬ 
pellant’s  App.  22) .  Beginning  in  1907  he  engaged  in  a  literary 
career  in  this  country  and  abroad,  and  has  been  characterized  as 
“the  stormy  petrel  of  American  literature”  (Appellant’s  App. 
168).  However,  “the  World  War  diverted  Mr.  Viereck  from 
poetry  to  politics”  (Appellant’s  App.  169),  and  by  1917  he  had 
become  one  of  Germany’s  foremost  propagandists  in  this  coun¬ 
try  (Gov’t  Ex.  12,  p.  52). 

In  1930  appellant  published  a  book  “Spreading  Germs  of 
Hate”  which  purports  to  be  “an  impartial  study  of  war  propa¬ 
ganda”  (Appellant’s  App.  169)  and  an  expose  of  appellant’s 
activities  and  methods  during  the  last  war  (Gov’t  Ex.  12,  p. 
xiii).  Thus  he  made  known  that  (id.  p.  55) : 

1  The  objective  of  German  propaganda  was  threefold: 
to  strengthen  and  replenish  Germany;  to  weaken  and 
embarrass  Germany’s  foes ;  and  to  keep  America  out  of 
the  War  by  spreading  the  truth  as  the  Germans  saw  it. 

To  accomplish  this  objective  appellant  engaged  in  a  camou¬ 
flaged  campaign  of  “manipulating  public  opinion”  (id.  p.  11) 
which  successfully  “kept  American  sentiment  divided  even  after 
the  Lusitania  and  played  an  important  part  in  the  presidential 
campaign  in  1916”  (id.  p.  104)  and  “kept  America  out  of  the 
war  from  August  1914  to  April  1917”  (id.  p.  118). 

In  explaining  the  technique  of  a  propagandist,  appellant 
claimed  (id.  p.  90)  that  “There  is  no  safeguard  which  the  law 
can  create  which  human  ingenuity  cannot  circumvent”  for, 

It  is  difficult  to  draw  a  line  between  legitimate  politi¬ 
cal  agitation  and  propaganda.  It  is  not  always  pos¬ 
sible  to  determine  where  the  one  ends  and  the  other 
begins.  It  is  at  times  hard  to  distinguish  between  the 
press  agent,  the  lawyer,  the  public  relations  counsel, 
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the  reporter,  the  educator,  the  preacher,  the  politician, 
the  statesman  and  the  propagandist  (id.  p.  10). 

Appellant  further  explained  that  “each  side  attempted  to 
hide  its  own  selfish  end  behind  some  legitimate  American 
purpose.  It  has  been  said  that  patriotism  is  the  last  resort 
of  the  scoundrel.  It  was  the  first  resort  of  the  propagandist. 
Every  propagandist  draped  himself  in  the  flag”  (id.  p.  106). 

In  brief,  appellant  showed  that  prior  to  America’s  entry 
into  the  last  war,  as  a  German  propagandist  he  sought  to 
mold  public  opinion  in  this  country  (1)  through  the  tactic 
of  “a  propaganda  wolf  in  sheep’s  clothing”  posing  as  “friends 
and  constituents”  giving  to  Congressmen  “suggestions  for 
resolutions”  (id.  pp.  104-105) ;  (2)  by  the  organization  of  com¬ 
mittees  which  “underwent  many  metamorphoses  and  changes 
of  name”  but  which  “were  financed  from  the  same  secret 
source”  (id.,  p.  99) ;  and  (3)  “Articles  likely  to  prove  effective 
weapons  were  reprinted  as  pamphlets.  The  smallest  edi¬ 
tion  was  twenty-five  thousand.  Some  attained  an  edition  of 
several  hundred  thousand”  (id.  p.  82). 

Registration  statements  filed  by  appellant. — On  September 
26,  1939,  a  few  weeks  after  the  present  war  started,  Viereck 
filed  with  the  State  Department  a  registration  statement  re¬ 
quired  by  the  Foreign  Agents  Registration  Act,  infra ,  pp.  43-46, 
as  United  States  correspondent  for  the  Munchner  Neueste 
Nachrichten,  a  newspaper  of  Munich,  Germany,  under  a  one- 
year  contract  dated  July  20,  1939,  providing  for  compensa¬ 
tion  at  the  rate  of  $500  per  month  beginning  August  1939 
(Appellant’s  App.  20-25).  Later  there  was  also  attached  to 
this  registration  statement  a  copy  of  a  contract  dated  Sep¬ 
tember  27,  1939,  between  the  appellant  and  the  German 
Library  of  Information,  a  branch  of  the  German  Government 
(Tr.  110,  115,  132,  137,  144,  161,  166,  170;  and  see  Tr.  184, 
222),  by  the  terms  of  which  appellant  agreed  for  $500  per 
month  to  do  editorial  work  in  connection  with  “Facts  in 
Review,”  a  publication  of  the  Library  which  eventually 
attained  a  circulation  of  100,000  copies  per  week  (Appellant’s 
App.  25-26,  48). 

461997 — 12 - 2 
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Thereafter,  at  six  months’  intervals,  Viereck  filed  three  sup¬ 
plemental  registration  statements,  as  required  by  the  Act.  and 
which  are  the  subject  matter  of  the  three  counts  in  the  indict¬ 
ment  upon  which  appellant  was  convicted.  In  the  first  one, 
filed  on  April  23,  1940  (Appellant's  App.  26-29),  appellant 
stated  that  during  the  six  months’  period  he  had  received  $3,500 
from  the  newspapers  and  $3.650 3  from  the  German  Library  of 
Information,  plus  extras  in  the  amount  of  $1,200.  In  the  sec¬ 
ond  supplemental  registration  statement,  filed  on  October  25. 
1940  (Appellant’s  App.  30-34),  he  admitted  that  he  had 
received  $3,000  from  the  Munich  newspaper,  $3,000  from  the 
German  Library  of  Information,  and  $7,650  for  extras  for  edi¬ 
torial  editing,  supervising  and  writing  prefaces. 

On  March  17,  1941.  appellant  filed  another  initial  registra¬ 
tion  statement  with  the  State  Department  to  cover  a  contract 
between  him  and  Dr.  Giselher  Wirsing  of  the  Munich  news¬ 
paper,  under  which  appellant  agreed  to  act  as  agent  for  publica¬ 
tion  in  the  United  States  of  a  book  “The  One  Hundred  Families 
Who  Rule  Great  Britain,”  written  by  Wirsing  and  published 
by  Verlag.  Knorr  and  Hirth,  a  publishing  house  in  Munich. 
Appellant  had  received  $10,000  to  be  used  by  him  at  his  discre¬ 
tion  to  cover  publication  costs,  advertising,  publicity,  distribu¬ 
tion,  etc.  (Appellant’s  App.  37-41). 

On  April  25, 1941.  appellant  filed  the  third  supplemental  reg¬ 
istration  statement  (Appellant’s  App.  44-47)  in  which  he 
reported  that  there  was  no  change  in  his  status  except  that  he 
had  executed  a  new  contract  with  the  German  Library  of  Infor¬ 
mation  under  which  he  was  to  receive  $2,500  per  month ;  and 
that  during  the  six  months  covered  by  the  statement  he  had 
deceived  $8,300  from  the  Munich  newspaper  (which  included 
payments  in  advance  to  February  1942),  $25,504.09  from  the 
German  Library  of  Information,  and  $10,000  as  previously 
reported  on  March  17,  1941,  from  Wirsing  in  connection  with 
the  publication  of  “The  One  Hundred  Families.”  Thus,  dur¬ 
ing  the  eighteen-month  period  covered  by  the  three  supple¬ 
mental  registration  statements  appellant  received  more  than 


’This  was  corrected  to  $3,150  by  letter  of  October  24,  1940  (Appellant’s 
App.  34-35). 
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§65,000  for  his  so-called  literary  efforts  from  his  German 
principals. 

In  answer  to  question  11,  on  each  of  the  registration  state¬ 
ments,  which  called  for  “a  comprehensive  statement  of  nature 
of  business  of  registrant,”  he  reported  “same,”  as  previously 
reported,  that  is,  “author  and  journalist.”  In  none  of  these 
statements  did  he  disclose  any  of  his  activities  in  the  political 
affairs  of  this  country.  As  alleged  in  the  indictment,  these 
activities  were  threefold : 

(1)  Appellant’s  control  of  Flanders  Hall,  Inc. — In  1939  one 
Sigfried  Hauck,  who  had  written  a  book,  “The  Scarlet  Fingers.” 
formed  a  corporation,  Flanders  Hall,  Inc.,  which  had  published 
“just  the  one"  book  (Tr.  233-234).  A  copy  of  the  book  was 
sent  to  Viereck  who  wrote  the  author  a  “flattering  letter  prais¬ 
ing  the  book,”  although  it  was  not  well  received  generally  (Tr. 
234,  235).  Thereafter,  in  March  1940,  Hauck  went  to  work 
for  appellant  “sharpening  his  pencils,  and  hanging  up  the 
shades  when  he  tore  them  down”  (Tr.  237),  putting  into  better 
English  a  book  which  apparently  had  been  translated  from  a 
German  book  (Tr.  238-239),  obtaining  bids  for  printing  publi¬ 
cations  of  the  German  Library  of  Information,  reading  the 
Congressional  Record  each  day  and  picking  out  pertinent  de¬ 
bates,  speeches,  etc.  (Tr.  236-240,  429-430).  A  great  deal 
of  the  material  Hauck  worked  on  appeared  ultimately  in  “Facts 
in  Review”  (Tr.  430-431). 

Finally,  Viereck  decided  to  take  over  Flanders  Hall  “with¬ 
out  change  of  officers  or  stock  or  anything”  (Tr.  251-252)  and. 
by  a  letter  dated  August  3,  1940,  confirmed  an  oral  agreement 
he  had  made  with  Hauck  which  provided  that  Flanders  Hall 
would  publish  books  and  pamphlets  from  manuscripts  fur¬ 
nished  by  Viereck;  that  Viereck  would  advance  the  neces¬ 
sary  money  for  this  purpose;  that  Flanders  Hall  would  repay 
Viereck  out  of  money  received  from  the  sale  of  the  books  be¬ 
fore  any  other  charge  was  paid;  that  all  moneys  advanced  by 
Viereck  would  be  returned  to  him  before  Flanders  Hall  could 
make  any  profit  on  the  sale  of  the  books;  that  Flanders  Hall 
would  make  no  disbursements  without  Viereck’s  written  con¬ 
sent  and  would  furnish  him  weekly  with  a  statement  of  ex¬ 
penses;  that  Viereck ’s  representatives  would  have  access  to 
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the  books  at  any  time;  that  Flanders  Hall  would  not  incur 
any  liabilities  on  behalf  of  the  company  without  Viereck’s 
knowledge  and  consent;  and  that  Viereck  would  have  an  op¬ 
tion  to  purchase  two- thirds  of  Flanders  Hall’s  outstanding  cap¬ 
ital  stock  for  not  more  than  S500  (Tr.  258-259). 

After  this  contract  was  agreed  upon,  Flanders  Hall  published 
nine  books,4  the  manuscripts  of  which  were  furnished  by  Vie¬ 
reck  (Tr.  261-262,  290-292,  341),  and  eight  others 5  (Tr.  342- 
343,  366-367),  all  of  them  being  highly  critical  of  British 
foreign  policy  and,  more  particularly,  advancing  the  thesis 
that  the  British  Empire  was  built  upon  imperialistic  despotism 
rather  than  democratic  freedom.  Some  of  the  books  which 
purported  to  be  English  translations  of  French  or  Dutch  works, 
or  as  having  been  compiled  from  English  sources,  were  in  fact 
translations  of  German  books  published  by  the  Deutchc  Infor- 
mationsstelle,  or  German  Information  Service,  of  Berlin.6  As 
to  others,  appellant  instructed  Hauck  to  change  the  names  of 
the  purported  authors  after  he  had  given  him  the  manuscript.7 

^Inhumanity  Unlimited  (Gov’t  Ex.  7),  Democracy  on  the  Nile  (Gov’t  Ex. 
S>,  It  Happened  Again  (Govt*  Ex.  9),  The  Hapless  Boers  (Gov’t  Ex.  13), 
The  Slave  Business  (Gov’t  Ex.  14),  Misadventure  in  Scandinavia  (Gov’t  Ex. 
15),  The  Double  Cross  in  Palestine  (Gov’t  Ex.  16),  Seven  Periods  of  Irish 
History  (Gov’t  Ex.  17),  War  Against  Women  and  Children  (Gov’t  Ex.  IS). 

5 Cease  Firing  (Gov’t  Ex.  28),  Turkey  Reborn  (Gov’t  Ex.  29),  The  One 
Hundred  Families  That  Rule  the  Empire  (Gov’t  Ex.  32),  What  About  Africa 
(Gov’t  Ex.  34),  Children  of  the  Slums  (  Gov’t  Ex.  31),  The  Whipping  Block 
(Gov’t  Ex.  30).  We  Must  Save  the  Republic  (Gov’t  Ex.  35),  The  Way  of  the 
Aggressor  (Gov’t  Ex.  33). 

*  “Inhumanity  Unlimited,”  which  purported  to  be  from  the  French  of 
Jeanne  d’Arc  Dillon  La  Touche,  was  in  fact  a  translation  of  a  German  book, 
“England’s  Herrsehaft  in  Indien”  by  Reinhard  Frank,  published  by  the 
Deutchc  InformationsstcUe  (Tr.  480-482).  “Democracy  on  the  Nile,”  which 
purported  to  be  compiled  from  British  sources  by  Sayid  Halassie,  Doctor  of 
Divinity,  an  Ethiopian  name,  was  in  fact  a  translation  from  a  German  book, 
“England's  Gewaltpolotik  am  Nil"  by  Paul  Schmitz,  Kairo  (Tr.  4S2-4S4). 
“The  Hapless  Boers,"  which  purported  to  be  translated  from  the  Dutch  of 
Eugene  Vroom.  was  translated  from  the  German  book  “England  und  de 
Vuren”  by  Stephen  Schroeder,  published  by  the  Dcutche  Informationxxtclle 
(Tr.  467-476,  478-479). 

T  According  to  the  manuscript,  the  author  of  “Misadventure  in  Scand¬ 
inavia”  was  Carl  Herdsen,  but  Viereck  told  Hauck  to  change  it  to  Arno 
Deutelmoser  (Tr.  304-305).  Similarly,  the  author’s  name  for  “War  Against 
Women  and  Children”  was  changed  at  Viereek’s  direction  from  H.  J. 
Bartone  to  Werner  Schaeffer  (Tr.  306-307). 
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After  Hauck  had  received  a  complaint  from  an  indignant  cus¬ 
tomer,  Viereck  admitted  that  certain  of  the  books  were  “adapta¬ 
tions”  of  other  books  previously  published  in  other  languages 
(Tr.  268). 

At  a  conference  between  Hauck,  Prescott  Dennett,  and 
Viereck  in  the  latter’s  New  York  apartment  during  the  win¬ 
ter  of  1940-1941,  Dennett  indicated  that  he  thought  he  could 
do  some  publicity  work  through  a  number  of  prominent 
Americans,  including  Congressmen  with  whom  he  was  famil¬ 
iar,  to  promote  sales  of  Flanders  Hall  books  (Tr.  346-351). 

Following  the  conference  Dennett  furnished  them  a  pro¬ 
spectus  of  a  publicity  campaign  in  which  Dennett  suggested 
the  obtaining  of  manuscripts  from  Congressmen  for  publica¬ 
tion,  and  Viereck  approved  of  this  suggestion  (Tr.  353-356). 

In  connection  with  or  as  a  result  of  Dennett's  publicity  work, 

“The  One  Hundred  Families  That  Rule  the  Empire”  was 
mentioned  in  a  radio  speech  by  Congressman  Sweeney  of 
Ohio  (Tr.  362,  365-366).  Flanders  Hall  also  published  “We 
Must  Save  the  Republic,”  by  Congressman  Stephen  A.  Day 
of  Illinois,  after  Viereck  had  improved  the  manuscript  (Tr. 

366-368).  Hauck  received  a  $1,000  check  from  the  “Make 
Europe  Pay  War  Debts  Committee,”  signed  by  Dennett,  to 
be  used  to  promote  the  sale  of  Congressman  Day’s  work  (Tr. 

387). 

Hauck  also  discussed  with  Viereck  and  Senator  Rush  Holt 
publication  by  Flanders  Hall  of  two  of  Holt’s  manuscripts, 
one  of  which  was  “Who’s  Who  Among  the  War  Mongers”  (Tr. 

381, 382).  Hauck  saw  the  manuscript  for  “Who’s  Who  Among 
the  War  Mongers”  at  Viereck’s  apartment  in  New  York,  and 
it  then  consisted  of  clippings  from  the  Congressional  Record, 
with  penciled  words  connecting  them  (Tr.  373-374,  1042, 

1043).  Later  he  saw  the  manuscript  in  typewritten  form  at 

Holt’s  home  in  Washington  (Tr.  383) .  The  original  Holt  manu- 

script  in  clipping  form  was  thereafter  interpreted  by  the  British  intercepted 

at  Bermuda  and  identified  by  the  censor  as  having  been  found 

inside  an  envelope  addressed  to  Dr.  Hans  Dieckhoff,  Berlin, 

Germany,  former  German  Ambassador  to  the  United  States, 
which  envelope  was  in  turn  contained  within  an  outer  en- 
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volope  addressed  to  Scnor  Hovnineero  Huenoros.  in  Lisbon, 
Portugal.  which  was  an  alias  used  by  the  German  Embassy 
in  Lisbon  (Tr.  1048-1061).  The  addresses  on  these  envelopes 
i^ad  been  typed  on  the  same  typewriter  as  were  three  letters 
from  Viereok  to  Hauck  (Tr.  1036-1037.  1085). 

From  August  until  December  1040.  Flanders  Hall  received 
811.750  from  Viereek.  and  during  1941.  810.750.  or  .a  total  of 
822.500.  none  of  which  was  repaid,  except  that  Viereek.  act¬ 
ing  as  agent  for  the  company  anti  the  German  Library  of 
Information,  retained  $4,500  from  the  proceeds  of  two  sales 
of  books  which  he  made  to  the  Library.  “The  company  itself 
never  did  make  any  profit'*  but  “was  a  losing  venture  right 
from  the  very  start*'  (Appellant's  App.  253-257). 

2.  Appellant  organizes  ‘'Make  Europe  Fay  War  Debts  Com -  . 
H'itfce” — Viereek  conceived  the  idea  of  organizing  a  commit¬ 
tee  which  was  first  known  as  the  “Make  Europe  Pay  War  Debts 
Committee”  and.,  subsequently,  as  “Islands  for  War  Debts 
Committee”  (Tr.  546-547.  605).  In  addition  to  Viereek,  the 
organizers  of  the  committee  were  the  late  Senator  Lundeen 
of  Minnesota,  as  chairman.  Prescott  Dennett,  and  Linn  Gale 
(Tr.  546-547,  591-592.  598).  Offices  of  the  committee  were 
established  by  Dennett,  who  also  w-as  the  head  of  the  “Colum¬ 
bia  Press  Service.’’  in  the  Bond  Building  of  this  city  (Tr.  54$. 
580).  The  committee  carried  on  a  vigorous  program  of  dis¬ 
seminating  by  mail,  under  Congressional  frank,  reprints  of 
speeches  by  various  isolationist  members  of  Congress  and  other 
matter  inserted  in  the  Congressional  Record  under  their  ex¬ 


tension  of  remarks  (Tr.  581).  Seven  or  eight  people  were 
employed  “addressing  franked  speeches"  and  sending  them  out 
to  thousands  of  names  contained  on  mailing  lists  made  up 
from  Congressmen's  “fan  mail’’  (Tr.  551-554).  “Who’s  Who 


in  Law  and  Medicine  ”  “Who’s  Who  in  the  Clergy 


“Who’s 


Who  in  Business  and  Commerce.”  “Who’s  Who  in  Business  and 


Industry/*  “German-Amerioan  Board  of  Trade"  (Tr.  542-543, 
5S6-5SS).  There  was  testimony  that  “mail  sacks  of  franked 
speeches  were  coming  into  the  office  practically  every  day,” 
apd  “at  one  time  there  were  approximately  thirty  sacks  of  mail 
of  franked  speeches”  in  the  office  (Tr.  552-553). 
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Late  in  1940  or  early  in  1941  Dennett  came  to  see  George 
Hill,  a  clerk  in  Congressman  Fish’s  office  and  identified  him¬ 
self  as  being  connected  with  ‘‘Make  Europe  Pay  War  Debts 
Committee’’  (Tr.  535-536).  He  gave  Hill  some  material  and 
suggested  that  Hill  have  it  inserted  in  the  Congressional  Rec¬ 
ord.  Hill  had  the  article  “England  Expects  Every  American 
To  Do  His  Duty”  inserted  in  the  Record  under  the  remarks  of 
Senator  D.  Worth  Clark  (Tr.  612-613),  and  ordered  from  the 
Government  Printing  Office  85,000  copies  of  reprints  at  a  cost 
of  $373.50,  which  was  paid  by  Dennett  (Tr.  615-616).  There¬ 
after  Dennett  brought  an  article,  “Giddy  Minds  and  Foreign 
Quarrels,”  to  Hill  and  said  he  could  not  get  anyone  else  to  put 
it  in  the  Record.  Hill  had  it  inserted  under  the  remarks  of 
Senator  Clark  (Tr.  618)  and  ordered  10,000  reprints  at  a  cost 
of  $73.45,  which  was  paid  by  Dennett  (Tr.  619-621).  Hill  had 
inserted  in  the  Record  “Mrs.  Lundeen  Answers  Walter  Win- 
chell”  and  ordered  25,000  reprints  thereof  at  a  cost  of  $55.22. 
which  was  supplied  by  Dennett  (Tr.  625-626).  He  also  ob¬ 
tained  for  Dennett  25,000  reprints  of  “Aid  to  England”  at  a 
cost  of  $47.55  (Tr.  624-625);  25,000  reprints  of  “No  Further 
Without  War”  at  $47.55  (Tr.  626) ;  60,000  reprints  of  an  article 
in  three  parts  entitled  “You  Are  on  Your  Way  to  War,”  “Stop 
the  March  to  War”  and  “Three  Steps  to  War”  at  $196.20  (Tr. 
626-628) ;  50,000  copies  of  “Mrs.  Roosevelt  is  Mistaken”  at 
$86.15  (Tr.  628-629) ;  28,000  copies  of  “Three  Warnings”  and 
30,000  copies  of  “We  Burned  Our  Fingers  Once”  (Tr.  630-631). 
Hill  received  from  Dennett  something  like  $3,000  over  a  period 
of  seven  to  eight  months  to  purchase  reprints  of  what  was 
inserted  in  the  Record  (Tr.  623-624). 

Throughout  this  period,  Viereck  worked  closely  with  Chair¬ 
man  Lundeen  of  the  Committee,  holding  conferences  with  him 
in  the  Senate  Office  Building  as  often  as  “two  and  three  times 
a  week”  (Tr.  933,  715-716,  762).  He  also  conferred  wdth  Den¬ 
nett  “in  the  inner  office”  of  the  Committee’s  headquarters, 
“discussing,  or  going  over  letters  and  material  and  correspond¬ 
ence,”  and  when  Viereck  was  in  New  York  Dennett  communi¬ 
cated  with  him  by  long-distance  telephone  (Tr.  548-549). 
Committee  stationery,  envelopes  and  cards  were  sent  to  him  in 
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New  York;  and  mailing  lists  were  prepared  for  him  (Tr.  542- 
543, 546. 586-5SS)  many  of  which  he  also  furnished  to  Flanders 
Hall  (Tr.  405-412,  417-418). 

3.  Appellant's  activities  on  Capitol  Hill. — Throughout  the 
period  of  the  indictment,  Viereck  frequented  the  Senate  and 
House  Office  Buildings,  especially  the  offices  of  the  late  Senator 
Lundeen  of  Minnesota  and  Congressman  Hamilton  Fish  of 
New  York,  his  friend  of  ten  or  fifteen  years  standing  (Tr.  933. 
520,  648,  650.  670).  He  was  also  friendly  with  the  stenogra¬ 
phers  and  clerks  in  these  offices  and  there  was  testimony  that 
“he  was  throwing  So  bills  for  them  to  buy  candy”  (Tr.  751). 8 

The  record  shows  that  Viereck  wrote  at  least  four  speeches, 
two  of  them  in  collaboration  with  the  German  Embassy, 
which  were  delivered  by  Lundeen,  inserted  in  the  Congres¬ 
sional  Record,  reprinted  and  distributed  under  the  congres¬ 
sional  franking  privilege.  Thus,  on  March  23,  1940,  Viereck 
called  the  German  Embassy  by  telephone  from  Senator  Lun¬ 
deen ’s  office  and  told  them  he  had  to  have  “the  material  for 
Senator  Lundeen’s  office.”  After  some  conversation  Viereck 
stated,  “Monday  will  be  all  right”  (Tr.  723).  On  Monday, 
March  25,  1940,  a  messenger  from  the  German  Embassy  ar¬ 
rived  at  Lundeen's  office  with  an  envelope,  asked  for  Viereck 
and  when  he  learned  that  Viereck  was  not  there  at  that  time, 
left  the  envelope  and  asked  that  it  be  delivered  either  to 
Viereck  or  Senator  Lundeen  (Tr.  724).  The  envelope  con¬ 
tained  a  typewritten  speech  concerning  the  activities  of  the 
late  Lord  Lothian,  British  Ambassador  to  the  United  States, 
ahd  was  entitled  “Lord  Lothian  against  Lord  Lothian”  (Tr. 
725).  The  speech  was  subsequently  published  by  Flanders 
Hall  in  pamphlet  form  and  advertised  as  containing  “The 
most  powerful  arguments  *  *  *  against  spilling  the 
blood  of  our  sons  on  European  battlefields”  (Tr.  324). 

1  On  another  occasion  during  March  1940,  in  Lundeen’s  office, 
Viereck  dictated  the  outline  for  a  speech  entitled  “German- 

'  When  an  employee  of  the  “Make  Europe  Pay  War  Debts  Committee"  told 
Viereck  that  she  had  seen  him  at  the  Committee's  office,  he  told  her  “I  should 
have  bought  you  some  candy  and  then  you  would  not  have  seen  me  over 
there”  (Tr.  656). 
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American  Trade  Relations”  (Tr.  936-937).  After  Viereck  and 
Lundeen  went  over  this  outline,  Viereck  had  the  German  Em¬ 
bassy  send  to  Lundeen’s  office  the  necessary  material  to  fill  in 
the  outline  (Tr.  938-939).  Lundeen  did  not  use  the  material 
collected  by  one  of  his  clerks,  saying  that  Viereck  had  better 
material  (Tr.  778-779).° 

The  speech  “German-American  Trade  Relations”  was  in¬ 
serted  in  the  Congressional  Record  on  June  12,  1940  (Tr. 
728-730),  and  the  speech  “Lord  Lothian  against  Lord  Lo¬ 
thian”  was  inserted  in  the  Congressional  Record  on  June  19, 
1940  (Tr.  241,  726),  both  under  the  remarks  of  Senator  Lun¬ 
deen.  Viereck  went  over  the  Lord  Lothian  article  in  the  Con¬ 
gressional  Record  with  Lundeen  in  the  latter’s  office  and 
Lundeen  remarked,  “Well,  there  can  be  no  objection  to  that  be¬ 
cause  it  is  actual  quotations  from  Lord  Lothian.”  Later  when 
they  were  leaving  the  office,  Lundeen  said  to  Viereck,  “There 
is  one  thing,  one  mistake  we  made  in  that  speech,  and  that  is 
■we  left  out  headings”  (Tr.  765-767,  941). 

In  July  1940  Lundeen  called  George  Hill  in  the  office  of 
Representative  Hamilton  Fish  by  telephone  and  mentioned 
that  he  was  going  to  make  a  speech  concerning  the  activities 
of  six  important  men  involving  the  United  States  in  war,  and 
talked  about  having  copies  of  it  mailed  out.  Viereck  was 
there  and  also  talked  to  Hill  about  mailing  out  copies  of  the 
speech  (Tr.  768-772).  At  6:30  that  evening,  in  Lundeen’s 
office,  he  and  Viereck  were  working  on  a  draft  of  this  speech — 
“Six  Men  and  War” — and  Viereck  stated,  “I  have  tried  to 
phrase  it  in  the  best  way  I  could  in  a  manner  in  which  you 
speak.”  At  10:30  that  night  they  were  still  working  on  it 
together  in  Lundeen’s  office  (Tr.  773-775). 

At  or  about  this  time  Representative  Fish,  who  had  known 
Viereck  for  ten  or  fifteen  years  (Tr.  670),  introduced  Viereck 
to  the  Congressman’s  clerk,  George  Hill,  and  told  Hill  that  Vie¬ 
reck  wanted  to  mail  out  some  speeches  of  Senator  Lundeen’s 


•Senator  Lundeen ’s  files  also  contained  “a  great  many  other  envelopes 
from  Hans  Thomssen  of  the  German  Embassy”  (Tr.  734),  and  after  Lun¬ 
deen  *s  death  on  August  31,  1940  (Tr.  744,  853,  911,  1112),  Mrs.  Lundeen  took 
all  of  the  Viereck  matters  out  of  her  husband’s  files  (Tr.  791). 
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and  also  told  him  to  send  them  out  to  the  mailing  list  of  The 
National  Committee  to  Keep  America  Out  of  Foreign  Wars, 
of  which  Fish  was  the  chairman  (Tr.  519-520.  64S,  649-650). 
Viereck  informed  Hill  that  he  wanted  to  send  out  125,000  copies 
of  Lundeen ’s  speech  “Six  Men  and  War”  and  told  Hill  to  contact 
Senator  Lundeen  for  all  of  the  details  including  payment. 
When  Viereck  learned  that  the  Committees  mailing  list  had 
1O0.OOO  names  he  asked  Hill  for  a  copy  and  gave  Hill  two  $50 
bills  as  a  “tip”  for  it  (Tr.  521-523).  Viereck  then  asked  Hill  if 
hd  had  any  other  lists.  Hill  replied  that  he  did  not  but  agreed 
at  Viereck’s  request  to  make  up  a  list  of  “Who's  Who  in  Amer¬ 
ica.”  Upon  delivery  of  this  list,  Viereck  gave  Hill  another 
“tip”  of  two  $50  bills  for  it  (Tr.  521-523.  530).  Subsequently, 
125,000  copies  of  the  speech  “Six  Men  and  War”  were  mailed 
out  by  Hill  for  Viereck  under  Lundeen’s  frank  and  Lundeen 
paid  Hill  for  them  (Tr.  523-527,  607-608). 

Meanwhile,  during  June.  Viereck  had  worked  on  the  speech 
“Lord  Lothian  against  Lord  Lothian.”  “Six  Men  and  War”  and 
“War  is  Bad  Business”  in  his  apartment  in  New  York  and 
Hauck  had  helped  him  put  “Six  Men  and  War”  into  better 
English  (Tr.  239-240,  243-246). 

SUMMARY  OF  ARGUMENT 

I 

1  The  Act  of  June  tS.  1938,  as  amended,  which  provided  for 
the  punishment  of  any  agent  of  a  foreign  principal  registered 
with  the  Secretary  of  State  who  “willfully  omits  to  state  any 
required  Inaterial  fact^to  be  stated”  in  his  registration  statement,  plainly 
conformed  to  the  constitutional  requirement  of  definiteness 
and  certainty  in  penal  statutes.  The  statute  fully  advised  regis¬ 
trants  that  the  Secretary  was  required  to  obtain  information 
as  to  their  activities  of  a  political  nature  in  connection  with 
the  dissemination  of  propaganda  in  the  United  States,  which 
the  legislative  history  shows  was  the  primary  purpose  of  the 
Act.  Hence,  the  willfull  failure  to  disclose  such  activities  when 
called  for,  constituted  a  prohibited  omission  of  a  “material  fact.” 
When  considered  in  the  light  of  the  statute,  the  registration 
form,  and  the  regulations  issued  by  the  Secretary,  it  is  equally 
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clear  that  the  requirement  that  a  registrant  give  a  “comprehen¬ 
sive  statement  of  the  nature  of  business  of  registrant”  called 
for  a  full  and  complete  disclosure  of  all  of  the  registrant’s  polit¬ 
ical  activities,  whether  on  behalf  of  a  foreign  principal  or  other¬ 
wise. 

II 

The  action  of  the  trial  court  in  reading  from  the  McCormack 
Committee  Report,  part  of  the  legislative  history  of  the  stat¬ 
ute  under  wrhich  appellant  was  indicted,  was  entirely  correct. 
The  report  was  used  merely  to  advise  the  jury  as  to  the  purpose 
and  scope  of  the  statute,  a  proper  function  of  the  charge,  and 
the  court  carefully  instructed  the  jury  as  to  the  legal  questions 
involved.  The  court  gave  a  fair  reading  of  the  report  and 
properly  resorted  to  the  legislative  history  as  ail  aid  to  its  inter¬ 
pretation  of  the  statute. 

III 

The  exclusion  from  the  trial  of  Morosini,  one  of  the  attorneys 
for  appellant,  because  of  his  misconduct,  in  no  way  denied 
appellant  of  his  right  to  the  effective  assistance  of  counsel  guar¬ 
anteed  by  the  Sixth  Amendment.  The  record  shows  that  co¬ 
counsel  for  appellant  adequately -and  efficiently  guarded  his 
legal  rights  and  that  Morosini’s  misconduct  fully  warranted 
the  court  in  withdrawing  its  courtesy  in  permitting  him  to 
appear  before  it. 

IV 

“Spreading  Germs  of  Hate,”  appellant’s  published  memoirs 
of  his  activities  as  propaganda  agent  for  the  German  Govern¬ 
ment  during  the  last  w*ar,  was  properly  admitted  in  evidence  as 
proof  of  his  intention  willfully  to  conceal  his  activities  as  a 
propagandist,  and,  having  been  admitted,  no  prejudice  resulted 
from  the  prosecutor’s  references  to  the  context  and  quotations 
from  the  book. 

V 

The  conduct  of  the  prosecuting  attorney  was  wholly  proper. 
The  record  is  barren  of  any  evidence  showing  that  he  attempted 
to  try  “the  case  in  the  newspapers”;  and,  in  any  event,  appel- 
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lant  makes  no  adequate  showing  that  the  publicity  complained 
of  deprived  him  of  a  fair  trial.  Similarly,  there  was  nothing 
wrong  with  the  prosecutor’s  action  in  bringing  certain  mail 
sacks  into  the  courtroom.  The  record  shows  that  they  were 
produced  in  an  attempt  to  comply  with  a  request  of  appellant’s 
counsel  for  copies  of  speeches  which  were  disseminated  by  mail 
as  propaganda.  Again,  the  charge  that  the  prosecutor  improp¬ 
erly  introduced  in  evidence  two  memoranda  written  by  appel¬ 
lant  which  were  “irrelevant”  to  the  issues  in  the  case  is  merely 
a  complaint  that  the  book  was  damaging  evidence  and  has 
nothing  to  do  with  the  conduct  of  the  prosecutor. 

VI 

The  refusal  to  permit  cross-examination  of  an  employee  of 
the  British  Imperial  Censorship  Office  in  Bermuda  concerning 
the  duties  of  the  Censorship  Office  and  the  number  of  persons 
employed  on  its  staff  was  a  proper  exercise  of  the  trial  court’s 
discretion.  Likewise,  the  court  correctly  refused  to  compel  the 
Secretary  of  the  Treasury  to  produce  statements  which  had 
been  filed  with  the  Bureau  of  Internal  Revenue  relative  to 
“kickbacks”  of  portions  of  the  salary  paid  to  the  late  Senator 
Lundeen’s  former  office  employees  and  to  compel  the  Secretary 
of  State  to  produce  all  registration  statements  filed  by  other 
agents  of  foreign  principals. 

ARGUMENT 

I 

The  Act  of  June  8,  1938,  as  amended,  required  Viereck  to  dis¬ 
close  his  activities  as  a  propagandist 

Appellant,  who  by  registering  admitted  that  he  was  a  prop¬ 
aganda  agent  of  a  foreign  principal,10  contends  that  if  his  activi¬ 
ties  constituted  “material”  facts  required  to  be  disclosed  on  his 


J#  Persons  “performing  only  private,  nonpolitical,  financial,  mercantile, 
or  other  activities  in  furtherance  of  the  bona  fide  trade  or  commerce”  of  their 
foreign  principals  were  exempted  from  registering  by  section  1  (d)  of  the  Act. 
(Italics  supplied.)  Similarly,  Part  I,  Chapter  II  (18),  infra,  p.  49,  of 
the  Regulations  adopted  by  the  Secretary,  provides  “The  term  nonpolitical 
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supplemental  registration  forms,  the  Act  of  June  8,  1938,  as 
amended,  was  unconstitutional  for  failure  to  fix  any  standard 
of  conduct  (Br.  16-30). 11  More  specifically,  he  argues,  Sec¬ 
tion  5  of  the  Act,  which  provided  for  the  punishment  of  any 
person  who  “willfully  omits  to  state  any  material  fact”  from 
his  registration  statement,  was  indefinite  and  uncertain  for  the 
Act  failed  to  define  what  statements  “are  to  be  regarded  as 
material”  and  “By  whom  this  materiality  is  to  be  determined” 
(Br.  26).12 

Appellant’s  contention  is  wholly  without  merit.  As  we  shall 
fully  show,  (1)  the  statute  directed  the  Secretary  of  State  to 
require  all  registrants  to  report  all  details  of  their  activities  in 
respect  of  the  dissemination  of  political  propaganda;  and  (2) 
appellant’s  failure  to  disclose  such  activities  when  called  for 
by  requirement  11  of  the  registration  form  constituted  an  omis¬ 
sion  of  a  “material  fact”  within  the  prohibition  of  the  statute. 

A.  Requirement  that  registrant  disclose  “material  facts ” 
meant  that  he  report  such  details  as  the  Secretary  of  State  re¬ 
quired  as  to  the  dissemination  of  political  propaganda. — The 
statute,  it  is  true,  did  not  in  terms  define  what  was  “any  mate¬ 
rial  fact  required  to  be  stated”  but  what  was  “material”  was 
plain  from  its  various  provisions.  Thus,  its  purpose,  as  stated 
in  the  title  of  the  Act  {infra,  p.  43),  was  “to  require  the  regis¬ 
tration  of  certain  persons  employed  by  agencies  to  disseminate 
propaganda  in  the  United  States,  and  for  other  purposes.” 
[  Italics  added.]  Only  political  propagandists  were  required  to 
register,  those  performing  nonpolitical  activities  being  expressly 
exempted  and  registration  being  required  only  of  “any  person 


activities  in  furtherance  of  bona  fide  trade  or  commerce  means  such  activi¬ 
ties  as  are  religious,  educational,  professional,  scientific,  or  related  to  the 
fine  arts,  which  do  not  in  any  essential  respect  relate  to  the  establishment 
or  conduct  of  a  government  or  relations  between  one  government  and  an¬ 
other.” 

11  The  statute  under  which  the  indictment  was  drawn  was  amended  by  the 
Act  of  April  29,  1942  (Pub.  .">32,  77th  Cong.,  c.  263.  2d  Sess.  IS.  2399]).  See 
p.  46,  infra. 

“Elsewhere,  however,  appellant  argues  (Br.  41),  that  the  statute  “is 
not  ambiguous.  It  is  plain  enough.”  Similarly,  in  the  trial  court,  appel¬ 
lant’s  counsel  admitted  that  there  is  no  “question  as  to  what  is  meant” 
(Appellant’s  App.  105). 
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who  acts  or  engages  or  agrees  to  act  as  a  public-relations  coun¬ 
sel;  publicity  agent,  or  as  agent,  servant,  representative,  or 
attorney  for  a  foreign  principal”  (infra,  pp.  43-44).  [Italics 
added.]  By  Section  3  (c)  of  the  Act  (infra,  p.  45) .  the  Secretary 
of  State  was  directed  to  require  “such  details  required  under 
thisi  Act  as  [he]  shall  fix.  of  the  activities”  of  the  registrant  “as 
agent  of  a  foreign  principal”  during  the  semiannual  period; 
and  Section  6  (infra,  p.  46)  “authorized  and  directed”  him  “to 
prescribe  such  rules,  regulations  and  forms  as  may  be  necessary 
to  carry  out  this  Act.”  It  seems  plain,  therefore,  that  from  the 
face  of  the  statute  any  registered  propagandist  would  know  that 
the  Secretary  was  required  to  obtain  information  as  to  the  reg¬ 
istrant’s  activities  of  a  political  nature  in  connection  with  the 
dissemination  of  propaganda  in  the  United  States.1'4  and  that  the 
failure  to  disclose  such  activities  when  called  for.  constitutes  an 
omission  of  a  “material  fact.”  Finally,  the  penalty  provisions 
of  Section  5  (infra,  pp.  45-46)  apply  only  where,  as  here. 
“ scienter  is  established.”  which  the  Supreme  Court  has  declared 
to  be  one  of  the  determinative  criteria.  Gorin  v.  United  States, 
312  U.  S.  19,  28. 

1.  Legislative  history  shows  Congress  intended  to  compel 
disclosure. — That  this  interpretation  of  the  statute  is  the  only 
permissible  one  is  clear  from  its  legislative  history.  Pursuant 
to  House  Resolution  198.  73rd  Congress.  2nd  Session,  a  special 
committee,  of  which  Representative  McCormack  of  Massachu¬ 
setts  was  chairman,  was  appointed  by  the  House  of  Representa¬ 
tives  to  conduct  “an  investigation  of  (1)  the  extent,  character, 
and  objects  of  Nazi  propaganda  activities  in  the  United  States, 
[and]  (2)  the  diffusion  within  the  United  States  of  subversive 
propaganda  that  is  instigated  from  foreign  countries  *  *  *.” 
After  nine  months  of  investigation,  during  which  hearings  were 
held  in  six  different  cities,  the  Committee  rendered  its  final 

'3  Appellant  concedes  that  the  statute  save  to  the  Secretary  “mandatory 
instructions  *  *  *  to  fix  the  details  *  *  *  of  the  activities  to  be 

reported  by  such  registrants  as  agents  for  foreign  principals.  Had  the 
Secretary  worded  this  paragraph  11 — and  the  whole  of  the  English  language 
was  available  to  him  for  that  purpose — to  require  the  registrant  to  give  in 
addition  to  the  details  required  in  other  paragraphs  of  the  form,  the  details 
of  his  activities  during  the  preceding  six  months,  the  appellant  would  have 
known  definitely  what  he  was  expected  to  do  and  could  have  done  it  (Br. 
4S-49). 
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report  on  February  15.  1935,14  in  which  it  found  that  “this 
country  has  been  flooded  with  propaganda  material”  15  from 
various  alien  organizations  outside  the  United  States,  which 
were  “engaged  in  vicious  and  un-American  propaganda  activi¬ 
ties”  10  for  the  purpose  of  gaining  “adherents”  17  and  “to  influ¬ 
ence  the  political  opinions  of  many  of  our  people,”  18  and  also 
to  “influence,  if  necessary  and  possible,  our  governmental  poli¬ 
cies.”  19  It  further  found  that  “all  kinds  of  efforts  and  influ¬ 
ence,  short  of  violence  and  force,  were  used  to  obtain  its  desired 
objective,  which  was  to  consolidate  persons  *  *  *  into  one 
group,  subject  to  dictation  from  abroad.” 20  The  evils  arising 
from  Nazi  employment  of  ostensibly  legitimate  business  con¬ 
nections  as  a  “smoke  screen”  for  propaganda  activities  was 
called  forcibly  to  the  attention  of  Congress  in  unequivocal 
terms.21 

“As  a  result  of”  the  Committee’s  recommendations,  a  bill 
(H.  R.  1591,  75th  Cong.,  1st  sess.),  which  subsequently  became 
the  act  under  which  appellant  was  indicted  (Act  of  June  8, 
1938,  c.  327,  52  Stat.  631),  was  introduced  at  the  next  session 
of  Congress 22  “to  require  all  persons  who  are  in  the  United  States 


14  H.  Rep.  l.r>3,  74th  Cong.,  1st  sess.,  p.  1. 

"Id.  p.  8. 

”  Id.  p.  5. 

17  Id.  p.  4. 

"Id.  p.  22. 

"Id.  p.  7. 

“  Id.  p.  9. 

21  “This  committee  found  indisputable  evidence  to  show  that  certain  Ger¬ 
man  consuls  in  this  country,  with  all  the  appurtenances  of  diplomatic  im¬ 
munity,  violated  the  pledge  and  proprieties  of  diplomatic  status  and  engaged 
in  vicious  and  un-American  propaganda  activities,  paying  for  it  in  cash,  in 
the  hope  that  it  could  not  be  traced.”  The  evidence  before  the  committee 
showed  that  appellant  was  involved  in  “one  of  the  transactions  in  question” 
which  involved  “the  German  Embassy  itself”  and  that  appellant  “received 
$1,750  per  month  with  free  office  space  and  hie  *  *  *  .share  of  the  $6,000”  as  hi 8 
monthly  profit  made  by  his  principal,  Carl  Byoir  &  Associates.  Appellant 
also  testified  before  the  committee  “that  he  had  also  been  paid  the  sum 
of  $500  monthly  ‘for  4  or  5  months’  by  Dr.  Kiep,  former  German  consul- 
general  in  New  York  City,  which  was  paid  in  cash  for  advice  of  a  propaganda 
nature”  (id.  pp.  5-0). 

aH.  Rep.  1381,  75th  Cong.,  1st  sess.,  p.  2.  (This  report  was  appended  to 
and  made  a  part  of  the  report  (S.  Rep.  1783,  75th  Cong.,  3d  sess.)  submitted 
by  the  Senate  Committee  on  Foreign  Relations  recommending  the  bill’s  pas¬ 
sage  in  the  Senate.) 
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for  political  propaganda  purposes — propaganda  aimed  toward 
establishing  in  the  United  States  a  foreign  system  of  govern¬ 
ment  or  group  action  of  a  nature  foreign  to  our  institutions  of 
government,  or  for  any  other  purpose  of  a  political  propaganda 
nature — to  register  with  the  State  Department  and  to  supply 
information  about  their  political  propaganda  activities;,  their 
employers,  and  the  terms  of  their  contracts/’ 23  The  required 
registration  was  intended  to  “publicize  the  nature  of  subversive 
or  other  similar  activities  of  such  foreign  propagandists,  so  that 
the  American  people  may  know*  those  who  are  engaged  in  this 
country  by  foreign  agencies  to  spread  *  *  *  propaganda 
for  the  purpose  of  influencing  American  public  opinion  on  a 
political  question.” 24  Congress  was  advised  that  “propaganda 
efforts  of  such  nature  are  usually  conducted  in  secrecy,  which 
is  essential  to  the  success  of  these  activities,”  and  that  the  “spot¬ 
light  of  pitiless  publicity”  would  “serve  as  a  deterrent  to  the 
spread  of  pernicious  propaganda,”  and  believed  that  the  pas¬ 
sage  of  the  bill  would  “force  propaganda  agents  representing 
foreign  agencies  to  come  out  ‘in  the  open*  in  their  activities”  or 
subject  themselves  to  the  penalties  provided.28 

We  submit,  therefore,  that  it  plainly  appears  both  from  the 
terms  of  the  statute  and  its  legislative  history  that  Congress 
definitively  intended  that  propaganda  agents  in  this  country 
should  make  a  full  disclosure  of  all  their  activities  relating  to 
the  dissemination  of  political  propaganda  which  the  Secretary 
should  require.26  This  being  true,  there  can  be  no  doubt  as 

a  H.  Rep.  1381,  75th  Cong.,  1st  sess.,  p.  2. 

» Ibid. 

*  Id.,  p.  3. 

"  Appellant  contends  that  since  Section  2,  as  amended  by  the  Act  of  April 
29,  1942,  expressly  defines  what  facts  are  material  and  must  be  disclosed, 
including  all  of  a  registrant's  activities,  “the  amendment  proves  beyond  a 
doubt”  his  contention  that  the  statute,  forms,  and  regulations  under  which 
he  was  indicted  neither  apprised  him  what  were  material  facts  nor  that  all 
his  activities  were  required  to  be  disclosed  (Br.  19.  See  also  Br.  11,  21,  22, 
25,  27,  32,  42,  45-48).  However,  the  legislative  history  of  the  1942  amend¬ 
ment  shows  that  Section  2  “is  merely  declaratory  with  respect  to  the 
requirements  of  the  registration  statement  of  foreign  agents  as  now  pre¬ 
scribed  or  may  be  prescribed  by  the  Secretary  of  State  under  section  2 
of  the  existing  statute/’^Indeed,  it  may  be  said  that  requirement  11  of 

S.  Rep*  913V  77th  Cong.,  1st  Sess.,  p.  11. 
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to  the  “material  facts”  which  the  Secretary  might  require  and 
which  the  registrant  was  obliged  to  disclose. 

In  Coplin  v.  United  States,  88  F.  (2d)  652,  certiorari  denied 
301  U.  S.  703,  the  constitutionality  of  certain  sections  of  the 
Securities  Act  of  1933  was  challenged.  Among  other  things, 
it  was  argued  that  Section  77q  (a)  (2)  violated  the  Fifth  and 
Sixth  Amendments  to  the  Constitution  in  that  such  section 
“does  not  meet  fair  and  honest  standards  for  the  legal  defini¬ 
tion  of  crime,  because  it  is  vague,  indefinite,  and  fails  to  state 
an  immutable  standard  of  guilt.”  This  section  made  it  illegal 
to  sell  securities  in  interstate  commerce  “by  means  of  any  un¬ 
true  statement  of  a  material  fact  or  any  omission  to  state  a 
material  fact  necessary  in  order  to  make  the  statements  made, 
in  the  light  of  the  circumstances  under  which  they  were  made, 
not  misleading.”  In  upholding  the  constitutionality  of  this 
section,  the  Court  stated  (at  p.  657) : 

No  honest  and  reasonable  citizen  could  have  difficulty 
in  understanding  the  meaning  of  “untrue,”  “material 
fact,”  “any  omission  to  state  a  material  fact,”  “in  the 
light  of  the  circumstances  under  which  they  were  made,” 
or  “misleading.”  All  these  terms,  it  is  true,  call  for  in¬ 
terpretation  in  accordance  to  the  facts  of  a  given  case. 
So  do  the  terms  “malice,”  “probable  cause,”  “self-de¬ 
fence,”  “negligence,”  “fraud,”  “duress,”  “justification,” 
and  thousands  of  other  expressions  well  established  in 
the  law. 

Isolated  from  their  setting,  any  of  the  foregoing 
terms  might  be  said  to  be  “indefinite”  or  “uncertain”; 
but,  “in  the  light  of  the  circumstances  under  which” 
they  are  used,  their  meaning  is  clear  enough  to  the 

the  registration  form  received  the  approval  of  Congress  by  its  failure  to 
change  the  Act  of  June  8,  1988,  in  any  pertinent  respect  in  the  amendment 
Of  August  7,  1939.  Cf.  United  States  v.  Dakota-Montana  Oil  Co.,  28S  U.  S. 
459,  466;  Johnson  v.  Manhattan  Ry.  Co.,  289  U.  S.  479,  500;  Brewster  v. 
Gage,  280  U.  S.  327,  337 ;  United  States  v.  Hines,  70  App.  D.  C.  36,  41,  103 
F.  (2d)  737,  742;  Guaranty  Trust  Company  v.  Commissioner  of  Internal 
Revenue,  79  F.  (2d)  245,  246  (C.  C.  A.  2)  ;  Allen  v.  Morsman,  46  F.  (2d) 
891,  894  (C.  C.  A.  8)  ;  The  Habana,  63  F.  (2d)  812,  813  (C.  C.  A.  2).  And, 
in  any  event,  the  interpretation  of  the  statute  under  which  the  indictment 
was  drawn  is  a  judicial  function.  United  States  v.  Stafoff,  260  U.  S.  477,  480. 
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reasonable  and  well-intentioned  citizen.  “That  is  cer¬ 
tain  which  may  be  rendered  certain.” 

And  this  Court  held  in  United  States  v.  Henderson,  73  App. 
D.  C.  369,  370-371,  121  F.  (2d)  75,  76-77: 

The  mere  fact  that  the  specified  standard  of  liability 
may  be  one  of  varying  degree  does  not  make  a  criminal 
law  unconstitutional.  *  *  *  Practically  all  of  the 
common-law  definitions  of  crime  contain  such  words 
and  phrases;  as,  for  example,  *  *  *  false  testimony 
material  to  the  issue. 

As  Mr.  Justice  Holmes  said  in  United  States  v.  Wurzbach, 
280  U.  S.  396,399: 

Whenever  the  law  draws  a  line  there  will  be  cases 
very  near  each  other  on  opposite  sides.  The  precise 
course  of  the  line  may  be  uncertain,  but  no  one  can 
come  near  it  without  knowing  that  he  does  so,  if  he 
thinks,  and  if  he  does  so  it  is  familiar  to  the  criminal 
law  to  make  him  take  the  risk.27 
See  also  Gorin  v.  United  States,  312  U.  S.  19,  26-28,  upholding 
the  prohibition  contained  in  the  Espionage  Act  against  “obtain¬ 
ing  information  connected  with  the  national  defense,”  and  in 
which  the  cases  are  collected  (p.  27) ;  cf.  Note,  Indefinite 
Criteria  of  Definiteness  in  Statutes,  45  Harv.  L.  Rev.  160. 

B.  Secretary  required  full  disclosure  of  all  propaganda  acti¬ 
vities  of  registrants. — Pursuant  to  the  direction  of  Congress,  the 
Secretary  of  State,  by  paragraph  11  of  the  supplemental  regis¬ 
tration  form,  required  a  “comprehensive  statement  of  the  na¬ 
ture  of  business  of  registrant.”  This  requirement,  we  submit — 
irrespective  of  the  definitions  of  the  words  “comprehen¬ 
sive”  and  “nature”  when  divorced  from  their  context,  upon 
which  appellant  relies  (Br.  14,  20,  21,  24) — when  considered  in 
the  light  of  the  statute,  the  registration  form,  and  the  regula- 


37  Whatever  might  be  said  of  the  applicability  of  the  statute  to  certain 
activities  of  other  registrants,  it  is  clear  that  the  record  here  presents  no 
borderline  case.  Cf.  Fox  v.  Washington,  236  U.  S.  273,  277 ;  Miller  v.  Strahl, 
239  U.  S.  426,  432,  433. 
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tions  issued  by  the  Secretary,  required  a  full  disclosure  of  ap¬ 
pellant's  propaganda  activities  whether  as  agent  or  otherwise.28 

In  the  first  place,  contrary  to  appellant’s  argument  (Br. 
19-21),  the  absence  of  the  word  “activities”  from  requirement 
11  is  no  indication  that  the  registrant  was  not  obliged  to 
report  them.  On  the  contrary,  that  the  Secretary  primarily 
sought  disclosure  of  the  “activities”  of  registrants  is  made 
abundantly  clear  by  Sections  1,  2,  3  and  4  of  the  statute  and 
the  twenty  separate  paragraphs  in  the  regulations 29  explain¬ 
ing  the  registration  requirements  in  which  that  term  was  used. 
And  that  Viereck  knew  that  such  a  disclosure  was  required 
under  this  provision  of  the  form  is  plain.  In  his  supplemental 
registration  statements  he  declared  under  oath  that  he  had 
read  the  provisions  of  the  statute  and  the  regulations  issued 
pursuant  thereto  (Appellant’s  App.  29,  33,  47).  In  addition, 
Viereck’s  supplemental  statement  covering  the  period  from 
September  25,  1940,  to  March  25,  1941,  was  forwarded  to  the 
State  Department  with  a  letter  from  his  attorneys,  Cohalan 
and  Morosini,  informing  the  Secretary  that  “the  enclosed  state¬ 
ment  is  intended  to  cover  all  of  Mr.  Viereck’s  activities  on  be¬ 
half  of  all  foreign  principals.”  [Italics  supplied.]  (Appel¬ 
lant’s  App.  42.)  Appellant  can  hardly  deny,  therefore,  that 
he  was  aware  of  the  requirement  to  report  his  “activities,”  and 
that  the  reply  “author  and  journalist”  fell  far  short  of  what 
was  required. 

It  is  equally  clear  that  “a  comprehensive  statement”  of  the 
registrant’s  business  was  not  limited  to  a  report  of  his  activi¬ 
ties  on  behalf  of  his  foreign  principal.  The  registrant  was 
required  to  give  a  comprehensive  statement  of  his  business, 
not  merely,  as  appellant  contends  (Br.  43-49),  a  statement  re¬ 
stricted  to  the  business  he  did  for  his  principal.  Moreover,  if 
requirement  11  merely  called  for  a  broad,  general  statement 
of  the  registrant’s  business  under  his  contracts  with  foreign 
principals,  as  appellant  argues  (Br.  20),  the  requirement  would 


"“Appellant’s  counsel  admitted  (Tr.  1441-1443)  that  a  “comprehensive’' 
statement  was  one  that  was  “full,  complete.” 

"The  full  text  of  the  regulations,  except  for  the  prescribed  forms,  is  set 
forth  in  the  Appendix,  infra,  pp.  46-56. 


24 


have  been  useless.  It  would  have  called  for  no  more  informa¬ 
tion,  and  in  fact  for  much  less,  than  that  disclosed  in  answers 
to  the  other  questions  on  the  form  and  in  the  terms  of  ap¬ 
pellant’s  formal  contracts,  copies  of  which  were  filed,  as  re¬ 
quired,  with  the  various  statements. 

Finally,  in  paragraph  (12)  of  the  regulations,  infra ,  p.  53, 
applying  to  the  preparation  of  the  registration  statement,  the 
Secretary  directed  that  “Agents  of  foreign  principals  who  en¬ 
gage,  whether  or  not  on  behalf  of  their  foreign  principal,  in  ac¬ 
tivities  not  included  among  the  exceptions  set  forth  in  the  act 
and  regulations  shall  be  considered  subject  to  the  requirements 
of  registration.”  [Emphasis  supplied.]  This  regulation  could 
only  mean  that  an  agent  of  a  foreign  principal  should  disclose 
all  of  his  business  activities,  whether  they  were  pursuant  to  his 
agency  or  not.  Otherwise  it,  too,  would  have  been  superfluous.30 

We  therefore  submit  that  appellant  was  fully  apprised  by 
the  statute,  the  regulations  and  the  registration  forms  of  his 
duty  to  disclose  all  of  his  political  propaganda  activities,  and 
that  he  was,  at  last,  faced  with  a  law  “which  human  ingenuity 
cannot  circumvent”  (Gov’t.  Ex.  12,  p.  90).  As  we  have  shown, 
full  disclosure  was  essential  to  the  full  protection  of  the  public. 
To  permit  half  truths  and  abridged  disclosures  regarding  the 
propaganda  activities  of  the  registrant  would  stifle  enforcement 
of  the  Act,  encourage  falsehood  and  evasion,  and  would  invite 
the  cunning  and  unscrupulous  to  gamble  with  detection.  Con¬ 
gress  was  fully  cognizant  of  the  need  for  making  registrants 
come  out  “in  the  open”  with  respect  to  all  activities  related  to 
political  interests,  public  relations  and  public  policy,  and  it 
would  be  ridiculous  to  suppose  that  Congress  intended  to  limit 
the  disclosures  to  innocuous  items  such  as  name  and  address 
of  registrant  and  principal,  copies  of  contract,  and  compensa¬ 
tion  to  be  paid.31 


*  Since  appellant,  as  a  registrant  under  the  act,  was  required  to  report 
his  propaganda  activities  whether  as  agent  or  otherwise,  appellant’s  argu¬ 
ment  (Br.  43—19)  that  the  court  should  have  refused  the  Government’s 
prayers  Nos.  2A,  2,  and  8,  and  granted  appellant’s  prayer  No.  19,  is  without 
any  tenable  basis. 

“  Since,  as  we  have  shown,  the  statute  required  appellant  to  report  his 
activities  as  a  propagandist,  his  contention  that  he  was  “indicted  for  some¬ 
thing  which  was  not  made  a  crime  by  the  Act  of  June  8, 1938”  (Br.  33, 16-25, 
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II 

The  trial  court’s  reference  to  the  legislative  history  of  the  Act 
of  June  18, 1938,  in  his  charge  to  the  jury  was  proper 

Appellant  complains  (Br.  38-42)  of  the  action  of  the  trial 
court  in  referring  to  the  McCormack  Committee  report  in  his 
charge  to  the  jury  (Appellant's  App.  92-96).  More  particu¬ 
larly,  appellant  contends  that  as  a  result  of  the  court’s  action 

(1)  the  jury  was  permitted  to  interpret  the  statute  (Br.  39); 

(2)  that  he  was  prejudiced  by  the  emphasis  on  Nazi  activities 
contained  in  the  report  (Br.  40);  and  (3)  in  any  event,  the 
report  was  not  a  proper  aid  to  the  interpretation  of  the  statute 
(a)  because  it  did  not  accompany  the  bill  which  became  law, 
and  (b)  that  the  statute  is  so  plain  and  unambiguous  that  resort 
may  not  be  made  to  its  legislative  history  (Br.  40-42). 

Preliminarily,  it  should  be  noted  that  appellant  objected 
to  this  portion  of  the  charge  upon  the  sole  grounds  that  the 
court  in  interpreting  the  statute  should  not  go  beyond  “the 
four  corners  of  the  statute”  (Appellant’s  App.  102-106,  104). 
Accordingly,  that  is  the  only  ground  which  appellant  is  in  a 
position  to  urge  before  this  Court.  Walsh  v.  Rosenberg,  65 
App.  D.  C.  157,  159-160,  81  F.  (2d)  559,  561-562,  certiorari 
denied  298  U.  S.  663;  United  States  v.  United  States  Fidelity 
and  Guaranty  Co.,  236  U.  S.  512,  529. 

Apart  from  this,  however,  we  think  it  is  clear  that  the  charge 
to  the  jury  was  wholly  proper.  In  the  first  place,  appellant’s 
assertion  that  the  charge  permitted  the  jury  to  determine  legal 
questions  involving  “the  intent  and  purposes  of  the  act” 
(Br.  39)  is  frivolous.  After  reviewing  the  legislative  history  of 
the  act  the  court  pointedly  told  the  jury  (Appellant’s  App. 
94-95)  what  “as  a  matter  of  law”  was  intended  by  the  passage 

31-33)  requires  no  further  discussion.  Similarly,  it  is  obvious  that  he 
was  not  tried  for  “being  a  propagandist,”  as  he  contends  (Br.  33-36). 
And  in  asserting  that  he  “was  not  a  propagandist  as  defined  in  the  general 
charge  to  the  jury”  because  none  of  his  activities  were  “anti-American” 
(Br.  36-38),  appellant  fails  to  note  that  the  court  defined  foreign  political 
propaganda,  inter  alia ,  as  "propaganda  for  the  purpose  of  influencing  Ameri¬ 
can  public  opinion  on  a  political  question”  and  “to  influence  the  external 
and  internal  policies  of  this  country”  (Appellant’s  App.  95). 
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of  the  act  and  that  “it  is  the  duty  of  the  jury  to  take  the  law 
as  stated  by  the  court  and  apply  that  law  to  the  facts  and 
circumstances  of  the  case  as  shown  in  the  evidence”  (Tr.  1610). 
Secondly,  appellants  assertion  (Br.  40)  that  the  court  delib¬ 
erately  refrained  from  telling  the  jury  that  the  committee 
report  “branded  indiscriminately  Nazis,  Fascists,  Communists 
and  ‘other  organizations’  subversive  in  character”  and  thereby 
prejudiced  him  by  placing  “undue  emphasis  on  Nazi  activities” 
finds  no  basis  in  the  instruction.  Finally,  it  is  clear  that  the 
resolution  and  committee  report  are  part  of  the  legislative 
history  of  the  statute  involved.  The  committee  reports  accom¬ 
panying  the  bill  submitted  by  the  chairman  of  the  investigating 
committee  make  reference  to  the  prior  report  and  expressly 
state  that  the  law  was  introduced  “as  the  result  of”  the  recom¬ 
mendations  there  made.  Accordingly,  it  is  well-established 
that  the  court  properly  referred  to  these  documents  as  an  aid 
to  its  interpretation  of  the  statute.  United  States  v.  American 
Trucking  Ass’ ns,  Inc.,  310  U.  S.  534,  543-544;  see  also  Dolofi  v. 
United  States,  121  F.  (2d)  157,  159  (C.  C.  A.  8),  certiorari 

denied - U.  S. - ,  62  S.  Ct.  178;  and  Flippin  v.  United 

States,  121  F.  (2d)  742,  745  (C.  C.  A.  8),  certiorari  denied - 

U.  S. - ,  62  S.  Ct.  184;  Cf.  Gorin  v.  United  States,  312  U.  S. 

19,  25. 

Ill 

The  exclusion  from  the  trial  of  Attorney  Morosini  because  of 
his  misconduct  did  not  deprive  appellant  of  a  fair  trial 

Appellant  contends  he  was  denied  his  constitutional  right 
to  have  effective  representation  by  counsel  through  the  action 
of  the  Court,  after  appellant’s  case  had  been  rested,  in  excluding 
from  further  participation  in  the  trial  one  of  his  three  attor¬ 
neys,32  who  was  guilty  of  misconduct  (Br.  49-54).  Appellant 


39  Appellant  was  represented  by  Messrs.  Emil  Morosini  and  Daniel  F.  Coha- 
larl,  Jr.,  of  New  York,  and  O.  R.  McGuire,  of  Washington.  After  the  Court 
had  sustained  objections  to  a  series  of  questions  requesting  the  witness  to 
indicate  the  language  in  the  statute  upon  which  the  form  of  the  ques¬ 
tions  in  the  registration  statements  was  based  (Appellant’s  App.  115-118), 
Mr.  Morosini  dramatically  charged  that  the  Court  was  “biased  in  favor  of 
the  Government  and  prejudiced  against  this  defendant,”  and  stated  he  had 
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argues  it  is  immaterial  that  Mr.  Morosini,  who  was  excluded, 
participated  in  the  trial  in  the  first  instance  through  courtesy  of 
the  court 33  (Br.  54),  and  without  undertaking  to  justify  or  ex¬ 
cuse  his  conduct,  urges  that  the  exclusion  was  prejudicial  be¬ 
cause  (1)  Morosini  had  prepared  for  closing  the  case  (Br.  51), 
and  (2)  his  cause  must  be  considered  to  have  suffered  from  an 
adverse  psychological  effect  on  the  jury  resulting  from  the  sud¬ 
den  silence  or  absence  or  lack  of  participation  of  the  theretofore 
active  attorney  (Br.  53-54). 34  The  claims  of  prejudice  are 
without  merit. 

The  contentions  of  appellant  as  to  the  extent  to  which  Mr. 
Morosini  had  prepared,  and  was  alone  prepared,  to  close  his 

no  alternative  but  to  rest  the  appellant’s  case  (Appellant’s  App.  118).  The 
Court  in  the  absence  of  the  jury  excluded  Morosini  from  further  participa¬ 
tion  because  it  considered  his  charge  unjustified  and  calculated  to  cause  the 
jury  to  believe  the  attitude  of  the  Court  made  any  defense  impossible  (Appel¬ 
lant’s  App.  119-120). 

81  Insofar  as  the  constitutional  right  to  representation  confers  also  the 
right  to  choose  one’s  counsel,  Roberts  v.  Anderson,  66  F.  (2d)  874,  S76-877  (C. 
C.  A.  10),  it  is,  of  course,  necessarily  limited  to  those  who  are  qualified  as 
attorneys  in  the  jurisdiction.  We  do  not  contend,  however,  that  the  right  is 
any  less  by  reason  that  a  foreign  attorney  represents  the  accused,  but  submit 
that,  with  due  regard  to  that  right,  the  privilege  accorded  a  foreign  attorney 
by  a  court  to  appear  before  it  may  be  summarily  withdrawn  when  demeanor 
discloses  it  was  ill  reposed.  It  is  clear  (Appellant’s  App.  119,  120)  that  the 
exclusion  of  Morosini  was  intended  merely  as  a  sanction  against  him  for  abuse 
of  privilege,  and  was  accompanied  (Appellant’s  App.  119, 121)  by  the  Court’s 
solicitude  that  remaining  competent  counsel  take  full  advantage  of  the  op¬ 
portunity  which  the  Court  accorded  them  to  prepare  for  closing  the  case. 
The  only  question  remaining  is  whether  there  was  in  fact  such  prejudice  as 
amounted  to  denial  of  constitutional  right. 

84  Appellant  also  argues  (Br.  51,  52-53)  the  remark  of  the  Court  made  out¬ 
side  the  presence  of  the  jury  (Appellant’s  App.  120),  that  Morosini’s  miscon¬ 
duct  consisted  of  an  effort  to  obstruct  justice  by  encouraging  the  jury  to  be¬ 
lieve  the  Court  was  acting  unfairly  by  preventing  the  making  of  a  defense, 
constituted,  in  effect,  a  citation  of  the  attorney  for  contempt  of  court.  Appel¬ 
lant  apparently  complains  because  contempt  proceedings  were  not  instituted 
against  his  attorney  so  that  the  latter  might  have  had  a  hearing  on  the  ques¬ 
tion  whether  he  was  guilty  of  a  contempt,  and  he  cites  several  cases  on  the 
right  of  an  attorney  to  have  a  hearing  prior  to  being  punished  for  contempt 
out  of  the  presence  of  the  court,  viz :  Cooke  v.  United  States,  267  U.  S.  517 
and  United  Stales  v.  Latimer,  44  App.  D.  C.  81  (Br.  51,  52).  It  is  obvious 
that  the  failure  to  cite  or  prosecute  his  attorney  did  not  aggrieve  appellant. 
Furthermore,  the  contempt  here,  if  any,  was  in  the  presence  of  the  Court 
The  argument  is  not  apposite. 
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case  are  indefinite  and,  also,  broader  than  the  record  warrants. 
While  the  brief  refers  to  “motions  to  be  argued”  and  “prayers” 
to  be  submitted  and  settled,  and,  in  a  vague  manner  to  “the 
summation,”  and  states  Mr.  Morosini  “alone  was  prepared  to 
take  up  these  matters”  (Br.  51),  the  transcript  shows  Mr. 
Morosini's  expected  further  participation,  except  for  the  gen¬ 
erality  “amongst  other  things,”  was  stated  to  consist  of  the 
making  of  “motions  for  a  dismissal,”  “renewal  of  the  motion 
to  dismiss,”  and  “a  motion  for  a  directed  verdict”  (Appellant’s 
App.  119). 

Mr.  Morosini  did  make  and  argue  the  original  motion  to  dis¬ 
miss  (Appellant’s  App.  213-223).  At  the  close  of  the  Gov¬ 
ernment’s  case,  Mr.  Morosini  attempted  to  renew  the  motion 
to  dismiss,  and  he  made  an  additional  motion  for  a  directed 
verdict,  but  the  motions  were  not  available  as  the  defense  had 
already  opened  (Appellant’s  App.  223-227).  After  Morosini’s 
exclusion,  the  motion  to  dismiss  was  again  made  by  Mr.  Co- 
halan  on  the  grounds  originally  stated  by  Mr.  Morosini,  which 
were  incorporated  (Appellant’s  App.  228).  The  motion  for 
a  directed  verdict  made  by  Mr.  Cohalan  was  based  on  ten 
separate  and  carefully  prepared  grounds  (Tr.  1395-1398), 
and  was  argued  by  him  at  length  (Tr.  1398-1408).  These 
motions  were  adequately  and  efficiently  presented,  which 
dispels  any  notion  that  appellant  might  have  been  prejudiced 
because  Mr.  Cohalan  rather  than  Mr.  Morosini  presented  them. 
The  record  does  not  support  the  implication  of  the  brief  (Br. 
51)  that  Mr.  Morosini  alone  was  prepared  to  submit  and  par¬ 
ticipate  in  the  settling  of  prayers,  and  to  deliver  appellant’s 
summation  to  the  jury,  and  the  brief  does  not  purport  to  indicate 
wherein  there  was  any  inefficiency  or  inadequacy  of  presenta¬ 
tion  or  any  prejudice  in  those  matters.  Mr.  Cohalan  and  Mr. 
McGuire  fully  and  ably  presented  (Tr.  1408-1489,  1531-1552, 
1603, 1613-1615;  Appellant’s  App.  92-114)  appellant’s  position 
in  connection  with  the  granting  and  denial  of  prayers  and  the 
charges  to  the  jury  including  those  now  complained  of  (Br. 
36-49).  The  summation  of  Mr.  Cohalan  for  appellant  was 
thorough  and  adequate  (Tr.  1501-1529),  and  appellant’s  in¬ 
terests  were  zealously  guarded  by  counsel  by  the  making  of 
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objections  and  the  noting  of  exceptions  to  the  argument  in 
behalf  of  the  Government  (Tr.  1494-1495,  1588-1591).  In 
short,  we  submit  that  appellant’s  representation  in  these  mat¬ 
ters  was  excellent,  that  he  suffered  no  prejudice,  and  that  he 
failed  where  it  was  incumbent  on  him  to  indicate  wherein  Mr. 
Morosini  could  more  effectively  have  represented  him  in  some 
crucial  matter.  Cf.  Avery  v.  Alabama,  308  U.  S.  444.  452. 

Appellant’s  claim  of  prejudice,  consisting  of  an  assumed 
adverse  psychological  effect  on  the  jury  from  Mr.  Morosini’s 
sudden  silence  (Br.  53-54)  presents  an  indefinable  matter  that 
could  be  considered  only  in  a  case  where  the  evidence  of  guilt 
and  innocence  is  of  such  even  quality  that  any  slight  circum¬ 
stance  might  resolve  the  issue  (cf.  Glosser  v.  United,  States, 
—  U.  S.  — ,  62  S.  Ct.  457,  467).  The  evidence  of  appellant’s 
guilt  is  so  overwhelming,  however,  that  any  inference  that  the 
assumed  psychological  reaction  might  have  influenced  the  ver¬ 
dict  would  be  wholly  unjustified. 

IV 

“Spreading  Germs  of  Hate”  was  properly  admitted  in  evidence 

Appellant  contends  the  Court  erroneously  admitted  in  evi¬ 
dence  the  book  “Spreading  Germs  of  Hate,”  which  he  had  pub¬ 
lished  in  1930.  He  argues  that  this  book  was  “revealment” 
not  “concealment,”  and  not  relevant  to  any  issue  presented 
by  the  indictment85  (Br.  55-61) ;  that  it  was  not  admissible 
as  showing  the  commission  of  prior  similar  acts  (Br.  56-57,  61), 


34  Appellant  also  complains  because  the  Court  did  not  require  a  specific 
explanation  by  the  prosecutor  of  the  relevancy  of  the  book  prior  to  admitting 
it  in  evidence  (Br.  56),  and  assuming  the  relevancy  of  the  book,  because  the 
Court  did  not  instruct  the  jury  as  to  its  probative  value  (Br.  62).  The 
court,  however,  may  act  on  its  knowledge  of  the  law  as  applicable  to  a  fact¬ 
ual  situation  on  a  question  as  to  the  admissibility  of  evidence.  It  is  not  re¬ 
quired  to  single  out  and  recapitulate  every  item  of  evidence  in  the  charge 
to  the  jury.  Alii#  v.  United  States ,  155  U.  S.  117,  124.  The  complaint  must 
also  fail  because  it  does  not  appear  that  appellant  made  or  the  trial  court 
rejected  any  request  for  special  instruction  as  to  the  probative  value  or  pur¬ 
pose  for  which  the  book  was  admitted  in  evidence,  or  that  any  exception 
was  taken  to  the  charge  on  the  grounds  now  advanced.  Rule  IX,  Rules  of 
Criminal  Procedure  (18  U.  S.  C.  following  sec.  6$8) ;  Rule  VIII,  Rules  of  the 
Supreme  Court  (2S  U.  S.  C.  following  sec.  354). 
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and  complains  that  the  admission  of  the  book  resulted  in  sev¬ 
eral  subsidiary  errors,  including  the  action  of  the  prosecutor  in 
reading  isolated  passages  to  the  jury  (Br.  62-63),  in  employing 
the  book  to  inflame  the  jury  (Br.  62),  to  impeach  one  Govern¬ 
ment  witness  (Br.  63),  and  to  convince  the  jury  appellant  was 
a  Nazi  propagandist  (Br.  65-66).  None  of  the  contentions  is 
meritorious. 

A.  The  book  was  admissible  as  evidence  of  appellant’s  intent 
to  conceal. — To  employ  appellant’s  phraseology  the  book  was 
a  “revealment,”  but  of  the  fact  upon  which  the  guilt  or  inno¬ 
cence  of  appellant  depended.  It  appears  that  material  facts 
were  omitted  by  appellant  from  the  required  additional  regis¬ 
tration  statements  {supra,  pp.  16-25),  but  the  crime  charged 
was  that  the  omissions  were  “willful”  (U.  S.  C.,  Title  22,  §  615). 
The  book  was  relevant  as  to  appellants  state  of  mind,  intention, 
and  design  in  those  omissions.  In  “Spreading  Germs  of  Hate,” 
which  embodied  his  own  experience  in  World  War  I  (Gov.  Ex. 
12,  p.  xiii),  appellant  had  clearly  stated  his  full  appreciation  of 
the  fact  that  to  be  effective  a  propagandist  must  falsely  hide 
behind  a  simulated  cloak  of  patriotism,  circumvent  laws,  and 
conceal  the  odious  origin,  nature,  design,  and  extent  of  his  ac¬ 
tivities  (Tr.  2S6,  296,  322,  1557,  155S;  Appellant's  App.  124, 
129,  131,  135,  137).  His  book  containing  his  admissions30 
that  concealment  of  activities  was  as  a  necessary  device  and 
tool  of  his  trade,  and  that  in  fact  he  had  previously  concealed 
his  activities  as  a  propagandist  was  relevant  and  material  in 
determining  the  question  whether  his  subsequent  omissions  to 
disclose  his  propaganda  activities  as  charged  in  the  indictment 
were  willful.37  Proof  through  his  book  of  prior  similar  acts  of 

*  E.  g..  “Occasionally  one  of  their  f referring  to  Congressmen]  friends 
may  be  a  propaganda  wolf  in  sheep's  clothing  (Appellant's  App.  120). 
*  *  *  “There  is  no  safeguard  which  the  law  can  create  which  human  in¬ 
genuity  cannot  circumvent”  (Appellant’s  App.  135). 

^Appellant  apparently  misconceives  that  similar  acts  to  be  admissible 
must  consist  of  prior  criminal  or  illegal  acts  (Br.  57-60),  but  criminality  of 
the  prior  acts  is  immaterial  (1  Wigmore.  Evidence  (2d  ed.,  1923),  sec.  305). 
As  similar  conduct ,  not  similar  crimes,  wus  shown  in  "Spreading  Germs  of 
Hate”  it  was  not  necessary  that  the  Court  expressly  restrict  the  evidence 
by  special  instruction,  and  the  cases  cited  by  appellant,  ( Dysart  v.  United 
States,  270  Fed.  77,  79  (C.  C.  A.  5)  ;  Tedcsco  v.  United  States,  118  F.  (2d) 
737,  740,  (C.  C.  A.  9)  ;  Williamson  v.  United  States,  207  U.  S.  425,  451)  are  not 
apposite. 
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concealment,  and  consciousness  of  the  utility  of  such  method 
of  pursuing  his  avocation,  was  relevant  to  show  the  omissions 
charged  were  intentional  and  deliberate  and  not  the  result  of 
chance  or  inadvertence.  1  Wigmore,  Evidence  (2d  ed.  1923), 
secs.  301-302,  304;  Partridge  v.  United  States,  39  App.  D.  C. 
571,  576.  Furthermore  the  trial  court  has  discretion  in  the 
admission  of  evidence  which  discloses  intent  ( Glosser  v.  United 

States, - U.  S. - ,  62  S.  Ct.  457,  470;  Partridge  v.  United 

States,  supra,  p.  577),  and  a  wide  latitude  is  permitted  when  it 
is  an  important  element  of  an  offense.  Hallock  v.  United 
States,  185  Fed.  417, 424  (C.  C.  A.  8). 

B.  The  prosecutor’s  references  to  the  book  were  proper. — 
Having  been  properly  admitted  in  evidence,  the  book  was 
evidence  and  a  proper  subject  of  reference  and  comment  by 
the  prosecutor.  The  complaint  that  the  book  was  used  to 
inflame  the  jury  against  appellant 38  (Br.  62)  is  merely  another 
objection  that  the  book  should  not  have  been  admitted  in 
evidence.  There  is  no  rule  preventing  references  by  counsel  to 
portions  of  a  lengthy  documentary  exhibit  or  requiring  that 
an  entire  document  be  read  as  prefatory  to  or  in  connection 
with  a  comment  on  or  quotation  from  it.  Appellant  did  not 
initially  object  to  the  selective  manner  in  which  the  prosecutor 
quoted  from  the  book  (Appellant’s  App.  123-131),  but  re¬ 
served  the  right  to  use  it  in  the  same  manner  (Appellant’s 
App.  123),  and  the  objection  apparently  was  an  afterthought 
(Appellant’s  App.  130-131).  Appellant  took  full  advantage 
of  his  reservation  and  directed  the  attention  of  the  jury  to 
some  favorable  portions  of  the  book  (Tr.  895-897),  which, 
the  record  shows,  can  be  said  to  have  constituted  his  chief 

**  The  complaints  that  the  book  was  used  to  convince  the  jury  that  appellant 
was  a  Nazi  propagandist  (App.  Br.  66),  a  fact  admitted  and  understood 
by  all,  and  to  impeach  Congressman  Fish  (App.  Br.  63-64),  in  substance 
are  further  arguments  that  the  book  was  used  to  “inflame”  the  jury.  Ad¬ 
mittedly  the  book  was  used  as  evidence  and  may  have  entered  into  the 
convincing  of  the  jury  of  appellant’s  guilt,  but  there  is  nothing  to  show 
an  atmosphere  of  such  hostile  character  as  to  have  deprived  appellant  of  a 
fair  trial.  Appellant’s  complaints  in  effect  are  only  that  the  book  was 
damaging  evidence. 
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defense.39  The  choice  of  language  in  summation  must  rest 
with  the  attorney,  and  it  cannot  be  reversible  error  that  he 
fails  to  coin  his  own  but  selects  descriptive  phraseology  from 
the  literary  product  of  the  defendant  or  some  other  source. 
We  submit  there  was  no  reversible  error  in  the  admission  of 
the  book  in  and  its  use  as  evidence.  The  evidence  of  guilt  is 
strong  and  convincing,  and  even  the  admission  of  irrelevant 
evidence  under  the  circumstances  that  practical  injustice  has 
not  resulted,  would  not  justify  reversal.  Holmes  v.  Goldsmith, 
147  U.  S.  150, 164. 

V 

The  prosecuting  attorney  was  not  guilty  of  misconduct 

Appellant  predicates  error  upon  alleged  misconduct  of  one 
of  the  attorneys  for  the  Government  (Br.  67-76).  Three  spe¬ 
cific  instances  are  complained  of:  (1)  that  the  case  was  tried 
in  the  newspapers  (Br.  67-70) ;  (2)  that  “inflammatory  state¬ 
ments”  were  made  to  the  jury  (Br.  70-72) ;  and  (3)  that  he 
caused  two  “irrelevant”  memoranda  to  be  introduced  in  evi¬ 
dence  (Br.  73).  All  of  these  claims  are  without  substance. 

1.  Appellant’s  charge  that  the  prosecutor  was  guilty  of  the 
“trial  of  the  case  in  the  newspapers,”  consists  wholly  of  insin¬ 
uation.  The  record  is  barren  of  any  evidence  linking  the  prose¬ 
cutor  to  the  newspaper  articles.  Certainly  the  prosecutor  was 
not  required  to  contradict  the  affidavit  of  appellant’s  attorneys 
on  motion  for  change  of  venue  that  he  had  been  seen  by  them 
in  conference  with  a  certain  reporter  who  had  been  “hounding” 
appellant  (Br.  67).  Indeed,  in  oral  argument  on  the  motion, 
his  counsel  admitted  that  he  did  not  know  whether  the  press 
“acted  in  concert”  with  the  prosecutor  or  independently 
(Appellant’s  App.  234). 

Furthermore,  even  assuming  arguendo  that  the  new*s  reports 
complained  of,  which  are  not  before  the  Court,  were  of  an 
inflammatory  nature  (cf.  Appellant’s  App.  243,  235),  there  is 
nothing  to  indicate  that  appellant  wras  thereby  deprived  of  a 

”  Appellant’s  use  of  and  reliance  upon  portions  of  the  book  unrelated  to 
the  question  of  intent  also  excused  any  restrictive  instruction  and  any 
similarly  unrelated  use  of  the  book  by  the  Government. 
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fair  trial.  The  trial  judge  was  aware  of  whatever  tension  there 
may  have  been  in  the  local  atmosphere  and  took  all  necessary 
steps  to  secure  an  impartial  jury/0  Prospective  jurors  wore 
carefully  questioned,  both  by  appellant’s  counsel  and  by  the 
court,  as  to  whether  they  had  read  newspaper  accounts  of  the 
case,  and  jurors  who  admitted  that  they  were  prejudiced  against 
appellant  because  of  what  they  had  read  in  the  newspapers  were 
promptly  excused  by  the  court.  Only  jurors  who  stated  that 
they  had  read  nothing  in  the  newspapers  concerning  the  case  or 
that  nothing  they  had  read  would  prevent  them  from  giving 
appellant  a  fair  trial  on  the  basis  of  the  evidence  produced  in 
court  were  empanelled.  (Tr.  30-179;  Appellant’s  App.  236- 
241).  As  was  held  in  Shushan  v.  United  States,  117  F.  (2d)  110, 
116  (C.  C.  A.  5),  certiorari  denied,  313  U.  S.  574: 

They  [the  courts]  must  consider  the  concrete  question 
whether  there  is  such  public  excitement  as  to  prevent  a 
calm  judgment  by  jurors,  and  to  make  unreliable  the 
usual  methods  of  obtaining  an  impartial  jury.  The  trial 
judge  thought  an  impartial  jury  could  be  obtained.  A 
full  enquiry  was  made  of  each  juror  as  to  his  connec¬ 
tions,  his  prejudices  and  predilections,  what  he  knew 
about  the  case  and  had  read  about  it,  and  all  were  ex¬ 
cused  who  had  any  wish  or  opinion  about  it.  The 
defendants  did  not  exhaust  their  peremptory  strikes. 
The  jury  finally  empanelled  was  accepted  by  both  sides. 
There  was  no  proof  of  public  turbulence  or  violence,  or 
even  of  public  excitement  except  among  the  newspapers 
and  politicians.  We  are  unable  to  say  that  the  discre¬ 
tion  of  the  presiding  judge  was  abused.41 

2.  Appellant  cites  (Br.  70-71)  a  number  of  excerpts  from  the 
opening  and  closing  arguments  of  the  prosecutor  to  the  jury, 

40  Hart  V.  United  States,  112  F.  (2d)  12S,  131,  132  (C.  A.  A.  5),  dismissed 
311  U.  S.  722;  Alleti  v.  United  States,  4  F.  (2d)  6S8,  695-698  (C.  C.  A.  7), 
certiorari  denied,  sub  nom.  Hunter  v.  United  States,  267  U.  S.  597;  Kelly 
v.  United  States,  258  Fed.  392,  405-407  (C.  C.  A.  6)  ;  Lias  v.  United  States, 
51  F.  (2d)  215,  217  (C.  C.  A.  4),  affirmed  2S4  U.  S.  584;  Cent  on  i  v.  United 
States,  69  F.  (2d)  624.  625  (C.  C.  A.  9). 

41  The  statement  (Br.  70)  that  Hill  was  shielding  Viereck.  a  “sworn  enemy 
of  his  country”  was  made  by  the  prosecuting  attorney  in  an  entirely  different 
case,  and  therefore  could  not  have  prejudiced  appellant  in  any  way.  Fur¬ 
thermore,  the  newspaper  report  of  the  statement  was  but  an  accurate  account 
of  a  proper  argument  made  in  open  court 
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which  he  contends  inflamed  the  jury  against  him  and  consti¬ 
tuted  prejudicial  misconduct.  It  is  submitted,  however,  that 
in  each  instance,  if  the  complained  of  statements  and  charac¬ 
terizations  are  read  in  their  original  context,  the  particular 
language  employed  was  justified  by  the  evidence  and  “material 
to  the  philosophy”  of  the  crime  charged.  United  States  v. 
Socony-Vaeuum  Oil  Co.,  310  U.  S.  150.  239.  Hence,  while  the 
language  used  by  the  prosecutor  below  was  undoubtedly  vigor¬ 
ous  and  colorful,  we  do  not  feel  that  it  can  justly  be  character¬ 
ized  as  improper,  for  it  is  well  established  that  a  prosecutor  may 
sttike  “hard  blows”  so  long  as  he  does  not  strike  “four’  ones. 
Berger  v.  United  States,  295  U.  S.  78,  8S.  But  even  assuming, 
arguendo,  that  the  prosecutor’s  language  did  occasionally 
border  on  invective  against  appellant  the  conviction  should  not 
be  disturbed. ‘2  Fields  v.  United  States,  27  App.  D.  C.  433,  449, 
certiorari  denied  and  writ  of  error  dismissed,  205  U.  S.  292. 

Appellant  further  contends  (Br.  71-72)  that  the  prosecuting 
attorney  engaged  in  “stage  play”  prejudicial  to  him  when  he 
had  a  number  of  mail  sacks  containing  certain  speeches  brought 
into  the  courtroom.  We  think,  however,  that  the  record  shows 
that  the  prosecutor’s  purpose  in  having  the  mail  sacks  brought 
into  the  court  was  entirely  legitimate.  Appellant’s  counsel 
had  expressed  a  desire  to  examine  certain  speeches  of  various 
Congressmen  and  Senators  which  George  Hill  had  mailed  out. 
The  prosecuting  attorney  stated  that  he  did  not  believe  all  the 
speeches  were  then  in  court  but  that  there  were  some  eighteen 
or  twenty  mail  sacks  full  in  the  Marshal’s  office  which  could  be 
brought  into  court  for  appellant’s  counsel  to  examine.  Appel¬ 
lant’s  counsel  made  no  objection  to  this  proposal  (Tr.  663- 
664).  During  the  afternoon  session  of  the  same  day,  Prescott 
Dennett  was  called  by  the  court  as  a  witness  (Tr.  700),  but 
declined  to  answer  the  court’s  questions,  standing  on  his  consti¬ 
tutional  privilege  against  self-incrimination  (Tr.  701-705). 
After  the  witness  was  excused,  the  prosecutor  requested  that  he 


°  The  excerpt  from  the  closing  argument  of  the  United  States  which 
appellant  quotes  in  the  footnote  on  page  76  of  his  brief  in  no  way  relates  to 
appellant.  No  objection  was  raised  against  the  particular  language  at  the 
time  (cf.  United  States  v.  Socony  Vacuum  Oil  Co.,  310  U.  S.  150,  238-239), 
nor  does  appellant  show  that  it  in  any  way  prejudiced  him. 
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be  recalled,  and  stated  to  the  court  in  a  side  bar  discussion  that 
he  wished  to  ask  him  to  identify  the  sacks  of  speeches  which 
were  removed  from  his  home,  and  which  were  the  speeches  ap¬ 
pellant’s  counsel  had  asked  to  see  (Tr.  705-706).  Appellant’s 
counsel  objected  to  having  the  sacks  brought  in,  stating  that  the 
speeches  could  be  produced  without  producing  the  mail  sacks. 
The  court  declined  to  recall  the  witness,  but  said  nothing  as  to 
whether  the  prosecutor  could  bring  in  the  mail  sacks.  Shortly 
thereafter,  while  the  witness  Hill,  who  had  been  recalled  to  tes¬ 
tify,  was  on  the  stand,  the  mail  sacks  in  question  were  brought 
into  the  colrtroom,  whereupon  appellant’s  counsel  objected, 
stating  that  the  court  had  just  forbidden  the  prosecutor  to  bring 
in  the  sacks.  The  prosecutor  denied  that  he  had  been  forbidden 
to  do  so  and  referred  appellant’s  counsel  to  the  record.  The 
court,  however,  ordered  the  sacks  to  be  removed,  stating  that 
there  was  no  occasion  for  them.  The  prosecutor  requested 
permission  of  the  court  to  make  his  offer  of  proof  of  the  mail 
sacks  through  the  witness  Hill.  The  court  postponed  consid¬ 
eration  of  this  request  until  after  appellant’s  counsel  finished 
cross-examining  Hill.  Thereupon  appellant’s  counsel  asked 
for  the  copies  of  the  speeches  which  he  had  requested  that 
morning,  and  the  prosecutor  replied  that  he  was  having  the 
speeches  brought  in  by  the  sacks  full  when  the  objection  was 
raised.  (Tr.  706-708).  We  submit,  therefore,  that  the  prose¬ 
cuting  attorney,  in  having  the  sacks  of  speeches  brought  mto 
the  courtroom,  was  merely  endeavoring  to  produce  the  speeches 
which  appellant’s  attorney  had  earlier  expressed  a  desire  to 
examine,  and  that  appellant’s  charge  that  he  was  guilty  of 
prejudicial  “stage  play”  is  unfounded.43 

3.  Appellant  complains  (Br.  73)  that  the  prosecutor  was 
permitted,  in  his  cross-examination  of  the  executive  editor 
of  Liberty  magazine,  a  witness  for  the  defendant,  to  question 
him  concerning  two  memoranda  written  by  appellant  to  the 
former  editor  of  that  publication  which  he  asserts  were  “irrele¬ 
vant.”  Inasmuch  as  the  court  overruled  appellant’s  objec- 

“  In  any  event  the  bringing  of  the  mail  sacks  into  the  courtroom  could 
not  have  been  prejudicial  to  appellant.  The  jury  had  heard  about  these 
sacks  from  at  least  two  witnesses  (see  Tr.  552-553,  5S2).  Cf.  United  States 
v.  Socony-Vacuum  Oil  Co..  310  U.  S.  150,  237-243. 
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tiohs  as  to  the  admissibility  of  the  memoranda  (Tr.  1344, 
1345.  1348.  1352) ,  appellant's  contention  amounts  to  no  more 
than  a  protest  against  the  admission  of  damaging  evidence 
and  has  nothing  to  do  with  the  conduct  of  the  prosecutor.44 

We  therefore  respectfully  submit  that  there  was  nothing  im¬ 
proper  in  the  conduct  of  the  prosecutor  in  this  case,45  and  that 
appellant  was  fully  accorded  his  right  to  a  fair  and  impar¬ 
tial  trial.  Cf.  United  States  v.  Dubrin,  93  F.  (2d)  499,  506 
(C.  C.  A.  2).  certiorari  denied  303  U.  S.  646.  where  the  court 
said: 

The  attempt  to  turn  this  trial  of  men  whose  guilt  was 
abundantly  proved  into  a  trial  of  government’s  counsel, 
though  a  not  infrequent  expedient  of  defendants  who 
have  no  other  recourse,  ought  not,  in  our  opinion,  to 
succeed. 

VI 

The  trial  court’s  exclusion  of  certain  evidence  offered  by 

appellant  was  proper 

A.  The  exclusion  of  answers  to  two  questions  directed  to  the  witness 

Gardner  on  cross-examination 

Government  witness  Nadya  Gardner,  on  direct  examination, 
after  testifying  that  she  was  employed  in  the  British  Imperial 
Censorship  office  in  Bermuda  in  censoring  mail  going  to  and 
from  the  United  States  to  foreign  countries  on  airplanes  or 
ships  which  landed  in  Bermuda,  identified  the  copy  of  Senator 
Holt’s  speech  which  Viereck  sent  to  Dieckhoff  in  Berlin  through 
the  alias  German  Embassy  in  Lisbon  (pp.  9-10,  supra;  Tr. 
1048-1061;  1036,  1085).  On  cross-examination,  after  stating 


44 That  the  memoranda  were  admissible  is  clear.  On  direct  examination, 
the  Liberty  executive  had  testified  that  appellant  had  written  a  great  many 
articles  of  various  kinds  for  that  magazine  (R.  1325-1334).  It  was  there¬ 
fore  proper,  under  established  principles  of  evidence,  for  the  Government, 
in  its  cross-examination,  to  question  the  witness  concerning  other  articles 
written  by  appellant  for  the  magazine,  and  correspondence  between  him 
and  the  magazine’s  officials  with  reference  to  proposed  articles.  Cf.  6 
Wigmore,  Evidence  (3d  ed.  1940),  sec.  1885,  et  seq. 

"Appellant’s  struggle  to  establish  misconduct  by  reference  to  prior  cases 
in  which  the  same  prosecutor  participated  (Br.  74-75)  is  unworthy  of 
discussion. 
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that  her  job  was  to  censor  all  mail  that  came  to  her,  she  was 
asked,  “But  it  w^as  the  job  of  the  Censor’s  office  in  Bermuda  to 
censor  all  mail  going  through  Bermuda,  is  that  correct?”  The 
witness  objected  to  answering  the  question,  stating  that  she 
was  not  at  liberty  to  reply  to  it,  and  the  court  sustained  the 
objection.  Thereupon,  the  witness,  after  stating  in  answer  to 
two  other  questions  that  she  was  a  member  of  the  staff  of  the 
Bermuda  office,  w-as  asked,  “How  large  was  this  staff?”  An 
objection  to  this  question  was  made  and  sustained  on  the  ground 
that  it  was  immaterial,  had  no  bearing  upon  the  witness’ 
credibility  and  sought  information  which  might  be  valuable  to 
the  enemy.  (Appellant’s  App.  206-208.) 

Obviously,  neither  of  these  two  questions  related  to  or  was 
competent  to  test  the  credibility  of  the  witness  and  appellant's 
complaint  in  that  connection  (Br.  85)  is  frivolous.  The  com¬ 
plaint  that  the  court,  by  excluding  answers  to  the  two  ques¬ 
tions,  “refused  to  assist  the  appellant  to  secure  from  her  suffi¬ 
cient  facts  to  assist  in  placing  the  entire  story  before  the  jury” 
(Br.  85)  begs  the  issue.  So  far  as  appellant  was  concerned, 
the  duties  of  the  censorship  office  and  the  number  on  its  staff 
were  “the  entire  story”  which  he  attempted  to  place  before  the 
jury,  for,  after  the  court  specifically  offered  him  an  opportunity 
to  extend  his  cross-examination,  counsel  inquired  if  the  court 
would  permit  the  witness  to  answer  the  questions  previously 
excluded  and,  when  the  court  stated  that  he  would  necessarily 
rule  as  he  had  before,  counsel  had  no  further  questions  (Appel¬ 
lant’s  App.  209-210). 46  Evidence  relative  to  the  duties  of  the 
censor’s  office  in  Bermuda  and  the  number  on  its  staff  was 
clearly  immaterial  and  irrelevant  to  the  issues  involved  in  the 
case  and  was  properly  excluded.  “The  extent  to  which  cross- 
examination  upon  collateral  matters  shall  go  is  a  matter  pecu¬ 
liarly  within  the  discretion  of  the  trial  judge.  And  his  action 

*  Appellant’s  statement  that  whether  the  witness  opened  other  packages 
similar  to  the  one  regarding  which  she  testified  (see  Appellant’s  App.  207) 
“remained  a  deep,  dark  secret  so  far  as  the  jury  in  this  case  was  concerned” 
(Br.  85-86)  is  misleading  in  its  assumption  that  the  court  excluded  such 
testimony.  The  record  does  not  reveal  that  any  question  was  asked  the 
witness  which  could  possibly  be  construed  as  an  attempt  to  elicit  such 
irrelevant  information.  See  Appellant’s  App.  206-210. 
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will  not  be  interfered  with  unless  there  has  been  upon  his  part 
a  plain  abuse  of  discretion.”  47  United  States  v.  Manton,  107 
F.  (2d)  834.  845  (C.  C.  A.  2),  certiorari  denied.  309  U.  S.  664: 
Glasser  v.  United  States,  —  U.  S.  — ,  62  S.  Ct.  457,  470;  Al)ord 
v.  United  States,  282  U.  S.  687. 

B.  The  refusal  of  the  trial  court  to  require  the  Secretary  of  the  Treasury 

to  produce  statements  which  had  been  filed  with  the  Bureau  of  Internal 

Revenue 

Mrs.  Lundeen  was  called  as  a  witness  for  appellant  and,  in 
testifying  relative  to  “kickbacks”  of  portions  of  the  salaries 
paid  to  the  late  Senator  Lundeen 's  former  office  employees,  re¬ 
ferred  to  statements  disclosing  the  practice  signed  by  some  of 
the  employees  and  filed  with  the  Bureau  of  Internal  Revenue 
(Appellant’s  App.  306).  When  she  was  asked  to  tell  the  con¬ 
tents  of  the  statements,  the  Government  objected  to  such 
secondary  evidence,  and,  since  the  witness  stated  that  she  had 
the  statements  or  could  get  them,  the  court  overruled  appel¬ 
lant’s  objection  to  the  production  of  the  statements  and  di¬ 
rected  Mrs.  Lundeen  to  bring  them  at  the  next  session  of  court 
(Appellant’s  App.  306-30$).  Appellant’s  counsel  served  a 
subpoena  on  the  Secretary  of  the  Treasury  to  produce  the 
statements  and  the  witness  Neal  appeared  in  response  to  the 
subpoena,  took  the  stand  and  testified  that  he  had  not  brought 
the  statements  for  reasons  explained  in  a  letter  from  the  As¬ 
sistant  Secretary  of  the  Treasury.  The  letter,  which  the  court 
read,  forbade  the  production  of  the  statements,  under  author¬ 
ity  of  “Department  Circular  591”  (1938),  on  the  ground  that 
to  produce  them  would  result  in  the  disclosure  of  confidential 
matter  and  would  be  inimical  to  the  public  interest.  The 
court  therefore  refused  to  require  the  production  of  the  state¬ 
ments.  (Appellant’s  App.  308-310.) 

47  It  is  interesting  to  note  that,  although  appellant  complains  of  the  court's 
refusal  to  permit  the  witness  to  state  whether  it  was  the  job  of  the  Censor’s 
office  in  Bermuda  to  censor  all  mail  going  through  Bermuda,  appellant  appar¬ 
ently  interprets  the  witness’  testimony  as  indicating  an  affirmative  answer 
to  the  question,  for  at  page  83  of  his  brief  appellant  states,  “Any  material 
for  publication  sent  by  appellant  in  July,  1941,  to  this  German  principal  had 
to  pass  the  British  censorship  (Appellant’s  App.  206-207).” 
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Appellant  now  complains  that  the  court’s  action  in  refusing 
to  require  the  production  of  the  statements  denied  him  his 
constitutional  right  to  process  to  secure  evidence  needed  for 
his  defense  (Br.  S7).  But  the  Constitution  does  not  confer 
upon  appellant  an  unqualified  right  to  secure  any  evidence  he 
desires.  See  Boske  v.  Comingore,  177  U.  S.  459,  467-470.  It 
is  well  established,  that,  in  the  absence  of  the  consent  of  the 
Secretary  of  the  Treasury  in  whom  Congress  has  by  the  Act 
of  July  27,  1789,  c.  4  (1  Stat.  28)  as  amended  U.  S.  C.  Title  5, 
§  22,  constitutionally  vested  the  exclusive  custody  of  all  rec¬ 
ords  of  the  Treasury  Department,  a  court  has  no  power  to  re¬ 
quire  the  production  of  such  records  by  subpoena  duces  tecum. 
Boske  v.  Comingore,  supra,  pp.  467-470;  Bank  of  America 
Nat.  Trust  Sav.  Ass’n.  v.  Douglas,  70  App.  D.  C.  221,  225, 
105  F.  (2d)  100,  104;  Ex  parte  Sackett,  74,  F.  (2d)  922,  923- 
924  (C.  C.  A.  9) ;  Harwood  v.  McMurtry,  22  F.  Supp.  572,  573 
(W.  D.  Ky.) ;  In  re  Lamberton,  124  Fed.  446,  450  (W.  D. 
Ark.);  In  re  Weeks,  82  Fed.  729  (D.  Vt.);  29  Op.  Atty.  Gen. 
555,  560;  cf.  Arnstein  v.  United  States,  54  App.  D.  C.  199,  203, 
296  Fed.  946.  950,  certiorari  denied  264  U.  S.  595;  Vogel  v. 
Gruaz,  110  U.  S.  311,  316;  In  re  Quarles  and  Butler,  Petition¬ 
ers,  158  U.  S.  532,  535-536. 

The  fact  that  the  court  first  directed  Mrs.  Lundeen  to  bring 
the  statements  into  court  and  then  refused  to  require  the 
Secretary  of  the  Treasury  to  produce  them  was  not,  as  appel¬ 
lant  contends  (Br.  87),  “highly  prejudicial.”  Since  Mrs.  Lun¬ 
deen  referred  to  the  statements  as  within  her  power  to  procure, 
it  was  proper  for  the  court  to  require  her  to  bring  them  into 
court.  The  Frances,  8  Cranch  (12  U.  S.)  347,  351.  The  subse¬ 
quent  nonproduction  of  the  statements  was  also  proper 
{supra)  and  was  explained  in  front  of  the  jury  (Appellant’s 
App.  308-310),  which  could  not  but  conclude  that  the  witness 
was  willing  to  bring  the  statements  to  court,  but,  contrary  to 
her  expectations,  was  unable  to  procure  them.  Furthermore, 
the  statements  would  have  been  useful  only  as  cumulative  of 
Mrs.  Lundeen ’s  testimony  that  the  kickbacks  were  used  for 
office  purposes.  (See  Br.  86;  Appellant’s  App.  304-306).  Cf. 
United  States  v.  Socony -Vacuum  Oil  Co.,  310  U.  S.  150,  235. 
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And,  since  adequate  reason  for  their  nonproduction  was  shown, 
appellant  was  at  liberty  to  introduce  secondary  evidence  of  their 
contents, 4H  but  did  not  attempt  to  do  so. 

C.  The  refusal  of  the  trial  court  to  require  production  of  all  initial  and 

supplemental  registration  statements  filed  by  other  registrants  and  to 

permit  five  other  registrants  to  testify  relative  to  their  answers  to 

paragraph  No.  11 

Appellant  complains  of  the  refusal  of  the  trial  court  to  compel 
the  production  of  all  the  initial  and  supplemental  registration 
statements  filed  with  the  State  Department  by  other  regis¬ 
trants  and  of  an  anticipatory  ruling  that  the  testimony  of 
five  other  registrants  as  to  their  answers  to  paragraph  No.  11 
of  the  registration  statements  would  also  be  inadmissible  (Br. 
87-93).  This  evidence  was  offered  on  the  theory  that  the  State 
Department,  in  accepting  other  registration  statements  con¬ 
taining  answers  to  paragraph  No.  11  “substantially”  similar  to 
appellant’s  (Br.  89),  interpreted  the  paragraph  as  requiring  no 
more  than  appellant’s  answer  thereto.  It  appears  that  the 
court’s  ruling  was  based  on  this  offer  of  proof  (see  Appellant’s 
App.  179-188),  although  at  one  point  in  the  lengthy  colloquy 
between  the  court  and  appellant’s  counsel  the  latter  stated  that 
he  thought  the  evidence  important  to  establish  an  inference 
that  the  defendant  “did  not  wilfully  do  something”  (Appel¬ 
lant’s  App.  182;  Br.  89). 

Appellant  admits  that  “Perhaps  the  offer  of  proof  was  not  as 
clear  as  it  might  have  been  on  showing  the  interpretation  of 
said  paragraph  by  the  State  Department”  (Br.  89)  and  ad¬ 
vances  no  argument  relative  to  the  admissibility  of  the  evidence 

**  See  Minor  v.  Tillotson,  7  Pet.  (32  U.  S.)  99;  Dunbar  v.  United  States,  156 
U.  S.  185,  196;  United  States  v.  Braden ,  92  F.  (2d)  682,  684  (C.  C.  A.  6)  ; 
Equitable  Life  Assur.  Soc.  of  the  United  States  v.  Sicg,  53  F.  (2d)  318,  319 
(C.  C.  A.  6) ;  General  Motors  Acceptance  Corp.  v.  American  Ins.  Co.,  50  F.  (2d) 
803,  805  (C.  C.  A.  5),  certiorari  denied,  284  U.  S.  676;  Fidelity  d  Deposit 
Co.  of  Maryland  v.  Union  Trust  Co.,  37  F.  Supp.  3.  6  (W.  D.  N.  Y.) ;  First 
Camden  Nat.  Bank  d  Trust  Co.  v.  J.  R.  Watkins  Co.,  36  F.  Supp.  416,  421 
(E.  D.  Pa.),  reversed  on  other  grounds,  122  F.  (2d)  826  ;  4  Wigmore,  Evidence 
(3d  ed.,  1940),  sec.  1192. 
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for  the  purpose  of  making  such  a  showing.49  The  fact  that  the 
Secretary  of  State  may  have  accepted  registration  statements 
of  other  registrants  who  answered  paragraph  No.  11  somewhat 
similar  to  appellant  is  not  binding  on  the  State  Department 
either  with  respect  to  its  interpretation  of  the  paragraph  or 
otherwise.  The  State  Department  regulations  (Br.  91 )  provide 
that  acceptance  of  registration  statements  ‘‘shall  not  neces¬ 
sarily  signify  full  compliance  with  the  act  on  the  part  of  the 
registrant,  and  *  *  *  shall  not  preclude  prosecution  as 
provided  for  in  the  act  for  *  *  *  the  willful  omission  of  a 
material  fact  required  to  be  stated  therein.,, 

Appellant  urges  that  “the  proof  tendered  as  to  the  contents 
of  these  other  registration  and  supplemental  registrations  filed 
by  other  registrants  is  important  in  determining  the  willfulness 
or  intent  of  the  appellant  in  his  alleged  omission  of  material  in¬ 
formation  in  answer  to  the  paragraphs  11”  (Br.  91).  Appellant 
does  not,  however,  make  any  attempt  to  show  the  importance  of 
the  statements  in  determining  the  intent  of  appellant  and  cites 
no  pertinent  cases  in  connection  therewith. 

Clearly,  the  registration  statements  of  other  registrants  were 
incompetent  to  prove  absence  of  wrongful  intent  on  the  part  of 
appellant.  Appellant’s  criminal  liability,  and  that  of  other  reg¬ 
istrants  so  far  as  paragraph  No.  11  is  concerned,  is  dependent 
upon  (1)  the  failure  to  answer  the  paragraph  properly  and  (2) 
the  willfulness  of  such  failure.  The  fact  that  other  registrants 
answered  the  question  “substantially”  like  appellant  would  not 
even  indicate  the  intent  of  other  registrants,  let  alone  that  of 
appellant.  Other  registrants’  answers,  though  similar  to  ap¬ 
pellant’s,  may  nevertheless  have  been  truthful  and  complete, 
or  the  answers  may  have  been  concealing,  but  either  inten¬ 
tionally  or  unintentionally  so.  Even  assuming,  however,  that 
a  number  of  the  other  registrants’  answers  were  improper,  this 


"Appellant  merely  states  that  In  considering  the  admissibility  of  this 
proffered  evidence  “the  Court  is  requested  to  bear  in  mind”  certain  other 
evidence  and  suggestions  which  he  apparently  assumes  reflects  the  State 
Department’s  attitude  toward  the  sufficiency  of  his  registration  statements 
(Br.  90-91). 
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fact  would  reveal  only  a  custom  or  course  of  action  pritna  fade 
violative  of  the  Act.  And,  as  this  Court  stated  in  Hyde  v. 
United  States ,  35  App.  D.  C.  451.  4SS.  affirmed  225  U.  S.  347: 

A  custom  cannot  be  established  in  violation  of  law, 
and  we  fail  to  perceive  how  the  misconduct  of  others 
could  justify  that  of  Hyde. 

See  also.  Masters  v.  United  States,  42  App.  D.  C.  350.  357; 
United  States  v.  Kortepeter,  114  F.  (2d)  124, 127, 12S  (C.  C.  A. 
7),  certiorari  denied  311  U.  S.  711;  Fain  v.  United  States,  265 
Fed.  473,  476  (C.  C.  A.  9);  Bridgeman  v.  United  States,  140 
Fed.  577,  590  (C.  C.  A.  9).  As  the  Supreme  Court  stated  in 
Lucas  v.  Brooks,  18  Wall.  (85  U.  S.)  436. 454,  “A  judge  well  per¬ 
forms  his  duty  when  he  guards  the  jury  against  having  their 
attention  diverted  from  the  real  issue  by  the  introduction  of 
immaterial  evidence.’’ 


CONCLUSION 

For  the  foregoing  reasons  it  is  respectfully  submitted  that 
the  judgment  below  should  be  affirmed. 

Wendell  Berge, 

Assistant  Attorney  General. 

1  "William  Power  Maloney, 

Special  Assistant  to  the  Attorney  General. 
Oscar  A.  Provost, 

Edward  J.  Hickey,  Jr., 

Andrew  F.  Oehmann, 

Attorneys. 


May  1942. 


APPENDIX 


Statutes  Involved 

The  Act  of  June  8,  1938,  c.  327  (52  Stat.  631),  entitled  “AN 
ACT  To  require  the  registration  of  certain  persons  employed 
by  agencies  to  disseminate  propaganda  in  the  United  States 
and  for  other  purposes.”  as  amended  by  the  Act  of  August  7. 
1939,  c.  521  (53  Stat.  1244),  U.  S.  C.,  Title  22,  §§611-616, 
provided: 

That  as  used  in  this  Act — 

(a)  The  term  “person”  means  an  individual,  partnership, 
association,  or  corporation ; 

(b)  The  term  “United  States”  includes  the  United  States 
and  any  place  subject  to  the  jurisdiction  thereof; 

(c)  The  term  “foreign  principal”  includes  the  government 
of  a  foreign  country,  a  political  party  of  a  foreign  country,  a 
person  domiciled  abroad,  any  foreign  business,  partnership, 
association,  corporation,  or  political  organization,  or  a  domestic 
organization  subsidized  directly  or  indirectly  in  whole  or  in 
part  by  any  of  the  entities  described  herein ; 

(d)  The  term  “agent  of  a  foreign  principal”  means  any 
person  who  acts  or  engages  or  agrees  to  act  as  a  public-relations 
counsel,  publicity  agent,  or  as  agent,  servant,  representative, 
or  attorney  for  a  foreign  principal,  and  shall  include  any  person 
who  receives  compensation  from  or  is  under  the  direction  of  a 
foreign  principal:  Provided ,  however,  That  such  term  shall  not 
include — 

(1)  a  duly  accredited  diplomatic  or  consular  officer 
of  a  foreign  government  who  is  so  recognized  by  the 
Department  of  State  of  the  United  States;  nor 

(2)  any  official  of  a  foreign  government  recognized  by 
the  United  States  as  a  government  other  than  a  public- 
relations  counsel  or  publicity  agent  or  a  citizen  of  the 
United  States  whose  status  and  the  character  of  whose 

(43) 
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duties  as  such  official  are  of  record  in  the  Department 
of  State  of  the  United  States;  nor 

(3)  any  member  of  the  staff  of  or  person  employed 
by  a  duly  accredited  diplomatic  or  consular  officer  of  a 
foreign  government  who  is  so  recognized  by  the  Depart¬ 
ment  of  State  of  the  United  States,  other  than  a  public- 
relations  counsel  or  publicity  agent,  whose  status  and 
the  character  of  whose  duties  as  such  member  or  em¬ 
ployee  are  of  record  in  the  Department  of  State  of  the 
United  States;  nor 

(4)  any  person  performing  only  private,  nonpolitical, 
financial,  mercantile,  or  other  activities  in  furtherance 

i  7 

of  the  bona  fide  trade  or  commerce  of  such  foreign 
principal;  nor 

(5)  any  person  engaged  only  in  activities  in  further¬ 
ance  of  bona  fide  religious,  scholastic,  academic,  or 
scientific  pursuits  or  of  the  fine  arts. 

(e)  The  term  ‘‘Secretary”  means  the  Secretary  of  State  of 
the  United  States. 

Sec.  2.  Every  person  who  is  now  an  agent  of  a  foreign  prin¬ 
cipal  shall,  within  thirty  days  after  this  Act  takes  effect,  and 
every  person  who  shall  hereafter  become  an  agent  of  a  foreign 
principal  shall  forthwith  file  with  the  Secretary  a  registration 
statement,  under  oath,  on  a  form  prescribed  by  the  Secretary 
which  shall  set  forth — 

(a)  The  name,  business  address,  and  residence  address  of 
the  registrant; 

(b)  The  name  of  the  foreign  principal  or  other  person  or 
organization  for  which  such  person  is  acting  as  agent; 

(c)  A  copy  of  all  contracts  of  employment  under  which 
such  person  acts  or  agrees  to  act  as  such  agent,  if  written,  or  a 
full  statement  of  the  terms  and  conditions  thereof,  if  oral  ; 

(d)  The  date  when  each  such  contract  was  made,  the  date 
of  commencement  of  activity  thereunder,  and  the  period  during 
which  such  contract  is  to  be  in  effect; 

(e)  The  compensation  to  be  paid,  if  any,  and  the  form  and 
time  of  payment,  under  such  contract; 
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(f)  The  name  of  every  foreign  principal,  or  other  person  or 
organization  which  has  contributed  or  which  has  promised  to 
contribute  to  the  compensation  provided  in  such  contract;  and 

(g)  If  the  registrant  be  a  partnership,  association,  or  cor¬ 
poration,  a  true  and  complete  copy  of  its  charter,  articles  of 
incorporation,  copartnership,  association,  constitution,  and  by¬ 
laws,  and  any  other  instrument  or  instruments  relating  to  its 
organization,  powers,  and  purposes. 

Sec.  3.  Every  person  who  has  filed  a  registration  statement 
required  by  section  2  shall,  within  thirty  days  after  the  expira¬ 
tion  of  each  period  of  six  months  succeeding  the  first  filing, 
file  with  the  Secretary  a  statement  under  oath,  on  a  form 
prescribed  by  the  Secretary  which  shall  set  forth  with  respect  to 
such  preceding  six  months’  period — 

(a)  Such  facts  as  may  be  necessary  to  make  the  information 
required  under  section  2  hereof  accurate  and  current  with 
respect  to  such  period; 

(b)  The  amount  and  form  of  compensation  received  by 
such  person  for  acting  as  agent  for  a  foreign  principal  which 
has  been  received  during  such  six  months*  period  either  di¬ 
rectly  or  indirectly  from  any  foreign  principal ;  and 

(c)  A  statement  containing  such  details  required  under  this 
Act  as  the  Secretary  shall  fix,  of  the  activities  of  such  persons 
as  agent  of  a  foreign  principal  during  such  six  months’  period. 

Sec.  4.  The  Secretary  shall  retain  in  permanent  form  all 
statements  filed  under  this  Act,  and  such  statements  shall  be 
public  records  and  open  to  public  examination  and  inspection 
at  all  reasonable  hours,  under  such  rules  and  regulations  as  the 
Secretary  may  prescribe :  Provided,  That  the  Secretary  is  hereby 
authorized  to  withdraw  from  the  public  records  the  registration 
statement  of  any  person  whose  activities  have  ceased  to  be  of 
a  character  which  requires  registration  under  the  terms  of 
this  Act. 

Sec.  5.  Any  person  who  willfully  fails  to  file  any  statement 
required  to  be  filed  under  this  Act,  or  in  complying  with  the 
provisions  of  this  Act,  makes  a  false  statement  of  a  material 
fact,  or  willfully  omits  to  state  any  material  fact  required  to  be 
stated  herein  shall,  on  conviction  thereof,  be  punished  by  a 
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fine  of  not  more  than  SI. 000  or  imprisonment  for  not  more  than 
two  years,  or  both. 

?ec.  6.  The  Secretary  is  authorized  and  directed  to  prescribe 
such  rules,  regulations,  and  forms  as  may  be  necessary  to  carry 
out  this  Act. 

Sec.  7.  This  Act  shall  take  effect  on  the  ninetieth  day  after 
the  date  of  its  enactment. 

The  Act  of  April  29.  1942  (Pub.  532.  77th  Cong.,  ch.  263,  2d 
sess.  [$.  2399] )  provides,  in  part: 

Sec.  2  (a)  *  *  *  The  registration  statement  shall  in¬ 

clude  the  following,  which  shall  be  regarded  as  material  for  the 
purposes  of  thi«^Act: 

***** 

(3)  A  comprehensive  statement  of  the  nature  of  registrant’s 
business;  a  complete  list  of  registrant’s  employees  and  a  state¬ 
ment  of  the  nature  of  the  work  of  each,  unless,  and  to  the  ex¬ 
tent.  this  requirement  is  waived  in  writing  by  the  Attorney 
General;  the  name  and  address  of  every  foreign  principal  for 
whom  the  registrant  is  acting,  assuming  or  purporting  to  act  or 
has  agreed  to  act ;  the  character  of  the  business  or  other  activi¬ 
ties  of  every  such  foreign  principal,  and.  if  any  such  foreign 
principal  be  other  than  a  natural  person,  a  statement  of  the 
ownership  and  control  of  each ;  and  the  extent,  if  any,  to  which 
each  such  foreign  principal  is  supervised,  directed,  owned,  con¬ 
trolled,  financed,  or  subsidized,  in  whole  or  in  part,  by  any  gov¬ 
ernment  of  a  foreign  country  or  foreign  political  party; 
***** 

(6)  A  detailed  statement  of  every  activity  which  the  regis¬ 
trant  is  performing  or  is  assuming  or  purporting  or  has  agreed 
to  perform  for  himself  or  any  other  person  other  than  a  foreign 
principal  and  which  requires  his  registration  hereunder; 

Rules  and  Regulations  Involved 

Under  the  authority  of  the  Act  of  June  8,  1938,  c.  327  (52 
Stat.  631),  as  amended  by  the  Act  of  August  7, 1939,  c.  521  (53 
Stat.  1244),  U.  S.  C.,  Title  22.  §§  611-616,  the  Secretary  of  State 
prescribed  the  following  regulations  on  September  15, 1939 : 
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PART  I 

Registration  of  Agents  of  Foreign  Principals 

Chapter  I — Authority 

[The  statute  involved  is  set  forth,  supra,  pp.  43-46.] 

Under  the  authority  of  the  aforementioned  provisions  of  law 
and  in  compliance  therewith,  the  Secretary  of  State  prescribes 
the  following  regulations: 

Chapter  II — Definitions 

As  used  in  these  regulations  and  forms,  unless  the  context 
otherwise  requires — 

(1)  The  term  person  means  an  individual,  partnership,  asso¬ 
ciation,  or  corporation. 

(2)  The  term  Secretary  means  the  Secretary  of  State  of  the 
United  States. 

(3)  The  term  act  means  the  act  approved  June  8, 1938  (Pub¬ 
lic,  No.  583,  7oth  Cong.,  3d  sess.),  entitled  “AN  ACT  to  require 
the  registration  of  certain  persons  employed  by  agencies  to  dis¬ 
seminate  propaganda  in  the  United  States  and  for  other  pur¬ 
poses,”  as  amended  by  the  act  approved  August  7, 1939  (Public, 
No.  319,  76th  Cong.,  1st  sess.). 

(4)  The  term  section  means  a  section  of  the  act. 

(5)  The  term  regulations  means  all  rules,  regulations,  and 
forms  prescribed  by  the  Secretary  pursuant  to  the  act. 

(6)  The  term  government  of  a  foreign  country  means  any 
person  or  group  of  persons  exercising  sovereign  political  juris¬ 
diction  over  any  country,  other  than  the  United  States,  or  over 
any  part  of  such  country,  and  includes  any  subdivision  of  any 
such  group  and  any  group  or  agency  to  which  authority  or 
functions  are  directly  or  indirectly  delegated  or  permitted. 
Such  term  shall  include  any  faction  or  body  of  insurgents  within 
a  country  assuming  to  exercise  governmental  authority,  whether 
such  faction  or  body  of  insurgents  has  or  has  not  been  recognized 
by  the  United  States. 

(7)  The  term  political  party  of  a  foreign  country  means  any 
group  of  persons  in  a  country  other  than  the  United  States, 
having  for  an  aim  the  establishment  or  the  administration  of 
a  government  or  of  a  governmental  system. 
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(8)  The  term  person  domiciled  abroad  means  a  person  who 
has  outside  the  United  States  a  principal  establishment  or 
permanent  home. 

(9)  The  term  foreign  business  means  any  entity  organized  or 
set  up  under  a  jurisdiction  of  a  country  other  than  the  United 
States  and  having  its  principal  place  of  business  outside  the 
United  States,  for  the  purpose  of  livelihood  or  profit. 

( 10)  The  term  foreign  partnership  means  an  association  of 
two  or  more  persons  formed  outside  the  United  States  to  engage 
jointly  in  any  enterprise  or  undertaking. 

(11)  The  term  foreign  association  means  an  unincorporated 
entity  or  group  of  persons  formed  outside  the  United  States 
and  acting  for  a  common  purpose. 

(12)  The  term  foreign  corporation  means  a  legal  entity 
created  by  or  under  the  laws  of  a  country  other  than  the 
United  States. 

(13)  The  term  foreign  political  organization  means  a  group 
of  persons  organized  and  existing  outside  the  United  States 
which  is  engaged  in  political  activity  or  in  any  activity  devoted 
in  whole  or  in  part  to  the  establishment  or  the  administration 
of  a  government  or  of  a  governmental  system. 

(14)  The  term  public-relations  counsel  means  any  person 
who  directly  or  indirectly  informs,  advises,  or  in  any  other  way 
represents  a  principal  in  any  matters  pertaining  to  political 
interests  or  public  relations  or  public  policy :  Provided,  however, 
That  this  term  shall  not  be  held  to  apply  to  any  person  by  reason 
of  his  being  engaged  in  bona  fide  religious,  scholastic,  academic, 
or  scientific  pursuits  or  of  the  fine  arts,  nor  to  any  person  per¬ 
forming  only  private,  nonpolitical,  financial,  mercantile,  or 
other  activities  in  furtherance  of  bona  fide  trade  or  commerce 
as  such  terms  are  defined  in  these  regulations. 

(15)  The  term  publicity  agent  means  any  person  who  is 
directly  or  indirectly  engaged  in  the  placing  or  disseminating 
within  the  United  States  of  oral,  written,  or  pictorial  informa¬ 
tion  or  matter  of  any  kind  for  publication  in  any  manner, 
including  publication  through  advertising,  books,  periodicals, 
newspapers,  lectures,  broadcasts,  moving-picture  showings,  or 
otherwise:  Provided,  however,  That  this  term  shall  not  be  held 
to  apply  to  any  person  by  reason  of  his  being  engaged  in  the 
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dissemination  of  material,  information,  or  ideas  in  furtherance 
of  bona  fide  religious,  scholastic,  academic,  or  scientific  pursuits 
or  of  the  fine  arts,  nor  to  any  person  performing  only  private, 
nonpolitical,  financial,  mercantile  or  other  activities  in  further¬ 
ance  of  bona  fide  trade  or  commerce  as  such  terms  are  defined 
in  these  regulations. 

(16)  The  term  duly  accredited  diplomatic  or  consular  officer 
of  a  foreign  government  who  is  so  recognized  by  the  Department 
of  State  of  the  United  States  shall  include  any  representative 
of  a  foreign  government  who  functions  as  a  diplomatic  or  con¬ 
sular  officer  in  the  United  States  and  whose  diplomatic  or 
consular  status  is  of  record  in  the  Department  of  State  of  the 
United  States. 

(17)  The  term  private  activities  in  furtherance  of  bona  fide 
trade  or  commerce  means  activities  ordinarily  and  customarily 
performed  by  persons  for  private  livelihood  or  profit,  as  dis¬ 
tinguished  from  activities  of  a  political  or  other  character, 
whether  or  not  in  the  guise  of  trade  or  commerce. 

(18)  The  term  nonpolitical  activities  in  furtherance  of  bona 
fide  trade  or  commerce  means  such  activities  as  are  religious, 
educational,  professional,  scientific,  or  related  to  the  fine  arts, 
which  do  not  in  any  essential  respect  relate  to  the  establish¬ 
ment  or  conduct  of  a  government  or  relations  between  one 
government  and  another. 

( 19)  The  term  financial  activities  in  furtherance  of  bona  fide 
trade  or  commerce  means  activities  in  -which  exchange  of  money 
or  its  equivalent  is  involved  through  the  normal  channels  of 
finance,  and  includes  the  normal  incidents  of  such  transactions. 

(20)  The  term  mercantile  activities  in  furtherance  of  bona 
fide  trade  or  commerce  means  activities  directly  concerned  with 
the  business  of  procuring,  buying,  selling,  merchandising,  ware¬ 
housing,  forwarding,  transporting,  or  processing  goods,  prod¬ 
ucts,  or  property  of  any  kind. 

(21)  The  term  other  activities  in  furtherance  of  bona  fide 
trade  or  commerce  as  used  in  subsection  (d)  of  the  first  section 
of  the  act,  means  services  rendered  in  connection  with  private 
activities,  nonpolitical  activities,  financial  activities,  or  mer¬ 
cantile  activities  as  herein  defined. 
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(22)  The  term  furtherance  of  bona  fide  trade  or  commerce 
means  engaging  in  good  faith  in  the  lawful  exchange  of  com¬ 
modities,  services,  or  property  of  any  kind.  Such  term  shall 
not  include  any  political  activities  or  activities  involving  the 
dissemination  of  information  not  exclusively  concerned  with 
the  lawful  exchange  of  commodities,  services,  or  property. 

(23)  The  term  registration  statement  means  the  statement 
submitted  to  the  Secretary  for  filing  pursuant  to  the  terms  of 
the  act  and  includes  all  documents  and  papers  supplementary 
thereto. 

(24)  The  term  registrant  means  the  person  named  in  the 
registration  statement  and  in  whose  behalf  the  registration 
statement  is  submitted  to  the  Secretary  for  filing. 

Chapter  III — Outline  of  Act 

The  act  requires  the  registration  of: 

any  person  who  acts  or  engages  to  act  or  agrees  to  act  as: 
public-relations  counsel, 
publicity  agent, 
agent, 
servant, 
representative, 
attorney  for,  or 

any  person  who  receives  compensation  from,  or  is  under 
the  direction  of : 

the  government  of  a  foreign  country, 
a  political  party  of  a  foreign  country, 
a  person  domiciled  abroad, 
a  foreign  business, 
a  foreign  partnership, 
a  foreign  association, 
a  foreign  corporation, 

a  foreign  political  organization  or  a  domestic  organ¬ 
ization  subsidized  directly  or  indirectly  in  whole 
or  in  part  by  any  of  the  above. 

The  only  persons  within  these  categories  exempt  from  the 
requirement  of  registration  under  the  act  are: 
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persons  who  function  in  the  United  States  as  diplo¬ 
matic  or  consular  officers  and  whose  diplomatic  or 
consular  status  is  of  record  in  the  Department  of  State 
of  the  United  States, 
persons  performing  only : 

private  activities  in  furtherance  of  bona  fide  trade 
or  commerce, 

nonpolitical  activities  in  furtherance  of  bona  fide 
trade  or  commerce, 

financial  activties  in  furtherance  of  bona  fide  trade 
or  commerce, 

mercantile  activities  in  furtherance  of  bona  fide 
trade  or  commerce, 

other  activities  in  furtherance  of  bona  fide  trade 
or  commerce,  or 

activities  in  furtherance  of  bona  fide  religious, 
scholastic,  academic,  or  scientific  pursuits,  or  of 
the  fine  arts, 

and  persons  whose  status  is  described  in  either  of  the 
following  two  paragraphs: 

(1)  Any  official  of  a  foreign  government  recog¬ 
nized  by  the  United  States  as  a  government,  other 
than  a  public-relations  counsel  or  publicity  agent 
or  a  citizen  of  the  United  States,  whose  status  and 
the  character  of  whose  duties  as  such  official  are  of 
record  in  the  Department  of  State  of  the  United 
States. 

(2)  Any  member  of  the  staff  of  or  person  em¬ 
ployed  by  a  duly  accredited  diplomatic  or  consular 
officer  of  a  foreign  government  who  is  so  recognized 
by  the  Department  of  State  of  the  United  States, 
other  than  a  public-relations  counsel  or  publicity 
agent,  whose  status  and  the  character  of  whose 
duties  as  such  member  or  employee  are  of  record 
in  the  Department  of  State  of  the  United  States. 

Chapter  IV — Section  2  of  the  Act 

(1)  Every  person  required  to  register  under  the  terms  of  sec¬ 
tion  2  of  the  act  and  regulations  issued  pursuant  thereto,  shall 
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submit  to  the  Secretary  a  registration  statement  on  a  form 
similar  to  that  printed  below.  Registration  statements  must 
be  signed  and  sworn  to  before  a  notary  public  or  other  person 
authorized  by  law*  to  administer  oaths  before  they  are  trans¬ 
mitted  to  the  Secretary  of  State.  Blank  forms  will  be  furnished 
by  the  Secretary  upon  request. 

[Form  of  Registration  Statement  appears  at  pp.  20-23, 
Appellant’s  App.] 

(2)  Registration  statements  should  be  in  English.  If  in  a 
foreign  language,  they  must  be  accompanied  by  an  English 
translation,  certified  under  oath  by  the  translator,  before  a 
notary  public  or  other  person  authorized  by  law  to  administer 
oaths  for  general  purposes,  as  a  true  and  accurate  translation. 
The  statements,  with  the  exception  of  signature,  should  be 
typewritten  but  will  be  accepted  if  written  legibly  in  ink. 

(3)  All  spaces  in  the  registration  statement  form  must  be 
properly  filled  in.  Registration  statements  found  not  to  be 
in  proper  form  or  lacking  in  essential  details  will  not  be  accepted 
by  the  Secretary  for  filing,  and  such  registration  statements 
shall  not  be  deemed  to  have  been  filed  in  compliance  with  the 
act. 

(4)  Where  space  in  the  registration  statement  form  does  not 
permit  full  answers  to  questions,  the  information  required  may 
be  set  forth  in  supplementary  papers  incorporated  by  reference 
in  the  registration  statement  and  submitted  therewith.  Sup¬ 
plementary  documents  and  papers  must  be  referred  to  in  the 
principal  statement  in  chronological  or  other  appropriate 
order  and  be  described  in  such  manner  that  they  can  be  easily 
identified. 

(5)  Acceptance  by  the  Secretary  of  a  registration  statement 
submitted  for  filing  shall  not  necessarily  signify  a  full  compli¬ 
ance  with  the  act  on  the  part  of  the  registrant,  and  such  ac¬ 
ceptance  shall  not  preclude  prosecution  as  provided  for  in  the 
act  for  a  false  statement  of  a  material  fact  or  the  willful  omis¬ 
sion  of  a  material  fact  required  to  be  stated  therein. 

(6)  The  date  on  which  a  registration  statement,  executed 
in  full  compliance  with  the  act  and  regulations,  is  received  by 
the  Secretary  for  filing,  shall  be  considered  the  date  of  the  filing 
of  such  registration  statement  pursuant  to  the  act. 
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(7)  Papers  and  documents  already  filed  with  the  Secretary 
pursuant  to  the  act  may  be  incorporated  by  reference  in  any 
registration  statement  subsequently  submitted  to  the  Secretary 
for  filing,  provided  such  papers  and  documents  are  adequately 
identified  in  the  registration  statement  in  which  they  are 
incorporated  by  reference. 

(8)  Every  registration  statement  executed  and  submitted  to 
the  Secretary  by  or  on  behalf  of  a  partnership,  association,  or 
corporation,  shall  contain  or  be  accompanied  by  a  concise  state¬ 
ment  of  the  applicable  provisions  of  the  partnership  agreement, 
articles  of  incorporation,  bylaws  or  similar  documents,  indicat¬ 
ing  the  right  of  the  person  who  signs  and  submits  the  registra¬ 
tion  statement  for  filing  to  take  such  action  on  behalf  of  the 
partnership,  association,  or  corporation,  and  a  statement  under 
oath  that  all  such  requirements  have  been  complied  with  and 
that  the  person  signing  and  submitting  the  registration  state¬ 
ment  is  fully  authorized  to  do  so. 

(9)  A  separate  registration  statement,  under  the  act,  must 
be  filed  with  the  Secretary  by  each  person  required  to  register. 

(10)  The  Secretary  should  be  notified  promptly  upon  the 
cessation  of  the  agency  or  activity  by  virtue  of  which  a  person 
has  been  required  to  file  a  registration  statement  or  submit 
information  to  the  Secretary  pursuant  to  the  act  and  regulations 
prescribed  thereunder. 

(11)  The  filing  of  a  registration  statement  by  a  partnership, 
association,  or  corporation,  shall  not  preclude  the  necessity  of 
the  filing  of  a  similar  registration  statement,  as  required  under 
the  act,  by  such  individual  members,  employees,  associates,  and 
affiliates  of  such  registrant,  as  are  required  to  register  under 
the  act. 

( 12)  Agents  of  foreign  principals  who  engage,  whether  or  not 
on  behalf  of  their  foreign  principal,  in  activities  not  included 
among  the  exceptions  set  forth  in  the  act  and  regulations  shall 
be  considered  subject  to  the  requirement  of  registration. 

(13)  Registration  pursuant  to  the  act  is  required  in  the  case 
of  agents  of  foreign  principals  only.  Subagents  are  not  con¬ 
sidered  subject  to  the  requirement  of  registration.  A  subagent 
is  considered  to  be  a  person  who  is  not  engaged  in  any  activities 
of  a  responsible  character  and  who  acts  under  the  immediate 
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and  direct  supervision  of  a  registered  agent  or  whose  name, 
address,  and  functions  are  set  forth  in  the  registration  statement 
submitted  by  the  agent. 

(14)  Branch  offices  or  subsidiaries  of  a  registrant  engaged  in 
the  same  activity  as  that  of  such  registrant  will  not  be  required 
to  file  separate  registration  statements  if  their  names  and 
addresses  are  included  in  the  registration  statement  filed  by  the 
registrant  pursuant  to  the  act. 

(15)  Subsidiary  or  branch  agencies  of  foreign  entities  in 
the  United  States  are  considered  as  occupying  a  dual  status, 
i.  e..  that  of  a  foreign  principal  and  that  of  an  agent  of  a  foreign 
principal,  and  hence  in  their  latter  capacity  are  required  to 
register  if  engaged  in  activities  of  a  character  not  specifically 
excepted  by  the  terms  of  the  act  and  regulations.  Officers  of 
such  agencies,  however,  need  not  register  if  their  names  and 
positions  are  indicated  in  the  registration  statement  sub¬ 
mitted  by  the  agency. 

(16)  Associations  and  organizations,  the  membership  of 
which  includes  one  or  more  foreign  principals,  shall,  to  the 
extent  of  such  foreign  membership,  be  considered  agents  of 
foreign  principals,  and  hence  subject  to  the  requirement  of 
registration  pursuant  to  the  act  unless  their  activities  are  of  a 
character  specifically  excepted  by  the  terms  of  the  act  and 
regulations. 

( 17 )  Activities  connected  in  any  way  with  the  establishment 
or  conduct  of  a  foreign  government  shall  not  be  considered 
to  fall  within  any  of  the  exceptions  described  in  paragraphs 
(14)  to  (22),  inclusive,  of  chapter  II,  part  I,  of  the  regulations, 
and  persons  undertaking  to  engage  in  such  activities  shall  be 
considered  subject  to  the  requirement  of  registration. 

(IS)  The  status  of  officials  of  foreign  governments  and 
members  of  the  staff  of  or  persons  employed  by  duly  accredited 
diplomatic  or  consular  officers  of  foreign  governments,  claim¬ 
ing  exemption  from  the  requirement  of  registration  under  the 
provisions  of  the  first  section  of  the  act,  should  be  regularized 
by  a  notification  addressed  to  the  Secretary  of  State.  Such 
notification  must  include  the  full  name,  nationality,  business 
and  residence  addresses  of  the  person  claiming  exemption  from 
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the  requirement  of  registration  under  the  act,  together  with 
the  name  of  the  foreign  government  being  served,  a  detailed 
statement  of  the  present  and  proposed  activities  of  such  per¬ 
son,  and  an  indication  of  the  date  of  assumption  of  duties  in 
the  United  States  and  the  approximate  duration  thereof. 

(19)  Notification  under  paragraph  (18)  above  must  be  re¬ 
newed  whenever  the  purpose,  scope,  or  nature  of  the  agency 
described  therein  is  changed,  and  in  any  case  every  12  months 
throughout  the  duration  of  the  agency. 

(20)  Persons  who  have  submitted  information  in  full  com¬ 
pliance  with  the  provisions  of  paragraph  (IS)  above,  shall 
be  considered  to  have  complied  with  the  provisions  of  the  act 
of  June  15,  1917  (40  Stat.  226;  22  U.  S.  C.  233),  so  far  as  such 
provisions  relate  to  the  requirement  of  notification  to  the  Sec¬ 
retary  of  certain  agents  of  foreign  governments  in  the  United 
States. 

(21)  The  Secretary  of  State  should  be  informed  promptly 
upon  the  termination  of  activities  described  in  notifications 
submitted  pursuant  to  the  provisions  of  paragraph  (18)  above. 

(22)  The  Secretary  may  withdraw  from  the  public  records 
the  registration  statement  of  any  person  whose  activities  have 
ceased  to  be  of  a  character  which  requires  registration  under 
the  terms  of  the  act.  Requests  for  such  withdrawals  shall  be 
submitted  to  the  Secretary  in  the  form  of  an  affidavit  sub¬ 
scribed  and  sworn  to  before  a  notary  public  identifying  the 
registration  statement,  the  withdrawal  of  which  is  desired,  and 
stating  that  the  agency  relationship  described  therein  has  been 
terminated  and  that  the  activities  of  the  registrant  under  such 
agency  relationship  have  ceased.  Registration  statements 
which  are  withdrawn  from  the  public  records  under  the  provi¬ 
sions  hereof  will  be  retained  in  the  permanent  files  of  the 
Department  of  State. 

Chapter  V — Section  3  of  the  Act 

(1)  Every  person  required  to  submit  statements  to  the  Sec¬ 
retary  for  filing  in  compliance  with  the  terms  of  section  3  of 
the  act  and  under  the  regulations  issued  pursuant  to  the  act 
shall  submit  such  statements  under  oath  on  a  form  similar  to 
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that  printed  below.  Blank  forms  will  be  furnished  by  the  Sec¬ 
retary  upon  request. 

(2)  The  regulations  set  forth  under  chapter  IV,  part  I, 
hereof,  with  respect  to  registration  statements  submitted  to  the 
Secretary  under  section  2  of  the  act,  shall  apply  with  equal 
force  and  effect  to  statements  required  to  be  submitted  to  the 
Secretary  for  filing  under  section  3  of  the  act. 

[Form  of  Supplemental  Registration  Statement  appears  at 
pp.  26-30,  Appellant’s  App.] 

i 

Chapter  VI — Inspection  of  Registration  Statements 

(1)  Registration  statements  filed  with  the  Secretary  pur¬ 
suant  to  the  act  will,  with  the  exception  of  statements  with¬ 
drawn  under  the  provisions  of  paragraph  (22),  chapter  IV, 
part  I,  above,  be  available  for  public  inspection  in  the  Depart¬ 
ment  of  State,  Washington,  D.  C.,  during  all  business  hours, 
i.  e.,  from  9  a.  m.  to  4:30  p.  m.  on  each  business  day  excepting 
Saturday,  and  from  9  a.  m.  to  1  p.  m.  on  Saturdays. 
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IN  THE 


United  States  Court  of  Appeals 

for  the  District  of  Columbia. 


No.  8205. 


GEORGE  SYLVESTER  VIERECK,  appellant , 


v. 

THE  UNITED  STATES  OF  AMERICA,  appellee. 


Appeal  from  the  United  States  District  Court  for  the 

District  of  Columbia. 


REPLY  BRIEF  FOR  APPELLANT. 


PRELIMINARY  STATEMENT. 

The  Effort  to  Obscure  and  Shift  Attention  from  the  Issue. 

Government  counsel  make  it  clear  in  their  brief  that  they 
are  continuing  their  efforts  to  try  the  appellant  for  “prop¬ 
agandizing”,  for  having  been  a  propagandist  (App.  Br. 
33-38,  64,  66). 
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They  know  that  appellant  was  not  charged  in  the  remain¬ 
ing  counts  II,  III  and  V  of  the  indictment  with  being  a  prop¬ 
agandist,  and  they  also  know  that  propaganda  was  not  made 
a  crime  in  the  Original  Act  of  June  8,  1938  as  amended  by 
the  Act  of  August  7, 1939. 

Apparently  their  hope  is  that  by  ignoring  the  issue — and 
there  is  but  one — charged  in  the  indictment,  namely,  failure 
to  properly  answer  paragraph  11  of  the  three  supplemental 
registration  statements,  and  by  emphasis  on  propaganda, 
this  Court  will  ignore  the  law  and  conclude  that  as  a  matter 
of  policy  the  best  place  is  the  penitentiary  for  one  who  be¬ 
fore  our  entry  into  the  war  on  December  8,  1941  was  an 
isolationist;  one  who  publicly  advocated  that  the  United 
States  remain  out  of  the  war  and  expressed  strong  anti- 
British  sentiments.  This  notwithstanding  that  appellant 
has  never  been  charged  with  having  engaged  in  subversive 
activities,  much  less  proven  to  have  been  so  engaged ! 

This  effort  on  the  part  of  the  Government  to  make  this 
man  out  as  a  dangerous  criminal — for  whom  the  onlv  safe 
place  is  the  penitentiary — is  a  deliberate  and  studied  effort, 
finding  no  modern  parallel  except  perhaps  the  famous  Drey¬ 
fus  case  in  French  criminal  law.  The  appellant  was  never 
before  convicted  of  any  crime.  He  has  been  for  many  years 
one  of  America’s  most  distinguished  men  of  letters,  the 
author  of  some  twenty  books,  volumes  of  poetry,  and  a 
prolific  and  highly  paid  writer  for  some  of  our  best  maga¬ 
zines,  including  the  Saturday  Evening  Post  and  Liberty.'1 
He  has  been  the  friend  and  confidant  of  some  of  the  great¬ 
est  men  of  his  day  on  two  continents2,  and  during  the  last 
World  War  he  found  employment  on  American  farms  for 
aliens,  a  patriotic  effort  for  which  he  was  commended  by 


i  21  Who’s  Who  in  America  (1940-1941  ed),  2640;  Appellant’s  App.  168- 
177. 

~  Appellant ’s  App.  170.  Col.  E.  M.  House,  James  W.  Gerard  and  George 
Bernard  Shaw  wrote  the  three  forewords  for  the  English  edition  of  “The 
Kaiser  on  Trial ”;  Col.  House  wrote  the  foreword  for  “Spreading  Germs  of 
Hate”,  saying  (p.  vi)  that:  “Now  that  the  world  has  become  calm  and 
reason  once  more  rules,  we  can  read  with  pleasure  and  interest  such  a  book 
as  Mr.  Viercck  has  written,  and  wonder  how  and  why  we  so  nearly  lost  our 
balance  during  the  trying  days  of  the  Great  War.” 
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Federal  and  state  officials3.  He  aided  in  Liberty  Loan 
drives  and  “received  official  thanks  for  ‘effectiveness  of 
his  patriotic  advice’.  ‘Give,’  he  said,  ‘not  for  hate  of 
Germany  but  for  love  of  America.’”  (Gov.  Ex.  12,  p.  167.) 
He  was  anti-British  and  pro-German  in  so  far  as  American 
involvements  in  foreign  wars  have  been  concerned,  but  not 
anti-American,  and  when  the  decision  has  been  made,  when 
America  entered  the  war,  all  argument  ceased  with  him. 
Despite  all  that  the  prosecution  could  do,  there  is  not  a 
scintilla  of  proof  in  the  record  that  appellant  had  anything 
to  do  with  any  paper  or  writing  which  had  for  its  purpose 
disparagement  of  American  institutions  or  system  of  gov¬ 
ernment. 

This  attempt  to  obscure  the  real  issue  not  only  evidences 
an  apparent  lack  of  sincerity,  but  when  held  to  the  facts 
and  law  stated  in  appellant’s  main  brief  serves  but  to  re¬ 
veal  the  weakness  of  and  lack  of  basis  for  the  Government’s 
position  in  the  case. 

Despite  the  statement  by  the  prosecutor  during  the  trial 
that  the  appellant  was  being  tried  for  “propagandizing” 
(Tr.  1179,  App.  Br.  66),  his  emphasis  during  the  trial  and 
in  his  closing  argument  to  the  jury  on  the  appellant’s  hav¬ 
ing  been,  and  being  a  propagandist  (App.  Br.  62-65),  and 
the  emphasis  placed  in  the  Government’s  brief  here  on 
the  claim  that  prior  to  America’s  entrance  into  the  first 
World  War,  the  appellant  was  employed  as  a  propagandist 

3  The  late  President  Theodore  Roosevelt,  concerning  which  friendship  the 
appellant  wrote  a  book,  “Roosevelt,  a  Study  in  Ambivalence”.  21  Who’s 
Who  in  America,  ibid.  At  pages  27-28  thereof  the  author  stated:  “My 
efforts  to  aid  the  Government  through  the  instrumentality  of  the  Agricultural 
and  Industrial  Labor  Relief,  by  finding  work  for  those  unfortunates  whom 
the  war  had  deprived  of  their  livelihood,  was  represented  as  a  diabolical  scheme 
to  gather  information  for  the  Wilhelmstrasse!  My  very  success  was  turned 
against  me.  The  6.000  applicants  who  were  indebted  to  my  bureau  for  the 
opportunity  of  earning  their  bread  on  farm  or  factory  became  6,000  spies.  Did 
the  newspapers  believe  this  preposterous  twaddle?  Of  course  not.  They  could 
not  think  so  little  of  our  Secret  Service,  no  matter  how  low  they  may  have 
rated  my  patriotism.” 

See  also  Gov.  Ex.  12,  p.  167,  where  it  is  stated  that  appellant:  “established 
a  Labor  Relief  Bureau  which  secured  for  five  thousand  persons,  mostly  enemy 
aliens,  positions  on  farms,  etc.,  where  they  would  be  a  menace  neither  to 
themselves  nor  to  the  country.  This  work  was  undertaken  with  the  knowledge 
and  consent  of  the  Department  of  Justice.  It  was  indorsed  by  the  governors 
of  many  states.” 
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for  Germany,  PROPAGANDA  AND  WHETHER  AP¬ 
PELLANT  WAS  A  PROPAGANDIST  IS  NOT  THE  IS¬ 
SUE  IN  THIS  CASE  AS  MADE  BY  THE  INDICT¬ 
MENT. 

Under  “appellant’s  activities  as  a  propagandist  prior  to 
the  last  war”  (Gov.  Br.  4) — more  than  a  quarter  of  a  cen¬ 
tury  ago — is  set  out  in  the  Government’s  brief  alleged  acts 
of  appellant,  said  to  constitute  “propaganda”.  However, 
there  is  no  charge  in  the  indictment  or  even  now  that  ap¬ 
pellant’s  acts  were  illegal  or  that  they  have  since  become 
so.  There  is  no  charge  that  such  acts  were  anti-American, 
and  we  repeat  that  there  is  not  a  scintilla  of  proof  that  they 
were  so  when  done. 

STet,  with  only  the  inference  that  they  are  relevant  and 
illegal,  to  a  jury  they  were  and  are  like  poison.  They  have 
nothing  to  do  with  the  issue  as  to  whether  or  not  appellant 
did  all  that  was  required  of  him  in  answering  paragraphs 
11  of  the  three  supplemental  registration  statements  on  the 
forms  prescribed  by  the  Secretary  of  State.  The  dragging 
in  of  “propagandizing”,  “propaganda”,  and  the  1930  book 
“Spreading  Germs  of  Hate”,  both  before  the  jury  and  on 
this  appeal,  is  an  attempt  to  create  a  false  issue.  Not  only 
a  false  issue,  but  an  attempt  to  create  prejudice  in  the 
minds  of  the  jury — and  it  undoubtedly  did  do  so  when 
coupled  with  the  conduct  of  prosecutor  Maloney  and  the 
instructions  of  the  trial  court  in  granting  Government 
prayers  2A,  2  and  8 — and  to  becloud  the  issue  in  the  minds 
of  this  Court. 

i 

Was  the  appellant  required  in  answer  to  paragraphs  11 
of  the  three  supplemental  registration  forms  prepared  by 
the  Secretary  of  State  and  in  satisfaction  of  the  require¬ 
ments  of  Section  3  of  the  Act  of  June  8,  1938  as  amended 
bv  Section  2  of  the  Act  of  August  7,  1939,  to  report  activi¬ 
ties  on  his  own  behalf  which  are  shown  to  be  (1)  his  invest¬ 
ments  in  Flanders  Hall,  Inc.,  a  publishing  company  which 
published  a  number  of  books,  including  books  anti-British 
in  character,  (2)  his  interest  in  having  mailed  out  Senator 
Lundeen’s  speech  “Six  Men  and  War”,  and  (3)  his  per- 
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sonal  interest  in  isolation  which  led  him  to  assist  Senator 
Lundeen  in  writing  or  revising  a  few  speeches. 

All  this  could  and  should  have  been  presented  to  the 
jury  and  to  this  Court  without  dragging  in  the  book 
“Spreading  Germs  of  Ilate”  describing  activities  of  ap¬ 
proximately  a  quarter  of  a  century  before  the  indictment 
and  which  was  written  at  least  nine  years  before  such  in¬ 
dictment.  At  the  very  least,  the  contents  of  the  book  should 
have  been  fully,  fairly  and  justly  presented.  This  was  not 
done  (App.  Br.  62). 

It  is  abundantly  clear  from  the  terms  of  the  contracts 
of  employment  of  appellant  by  his  German  principals  (App. 
Br.  4;  Appellant’s  App.  24-25,  25-26,  and  48-50)  that  they 
not  only  did  not  require  him  to  do  anything  harmful  to  the 
United  States  but  they  did  not  require  or  authorize  appellant 
to  engage  in  such  activities  as  revising  or  writing  speeches 
for  a  Senator,  mailing  out  reprints  from  the  Congressional 
Record,  investing  money  in  any  publishing  concern,  or  in 
having  books  printed,  except  in  the  case  of  “100  Families 
'Who  Rule  the  Empire”.  As  to  the  latter  book,  the  appel¬ 
lant  registered;  a  count  of  the  indictment  concerning  such 
registration,  No.  IV  (Appellant’s  App.  11-15)  was  stricken 
out  on  demurrer  (Appellant’s  App.  56) ;  and  yet,  that  book 
was  offered  and  received  in  evidence  over  the  objections 
of  appellant  (Tr.  344).  The  admission  in  evidence  of  this 
book,  as  to  which  the  appellant  had  registered  and  the 
count  concerning  which  registration  had  been  stricken  out 
on  demurrer,  was  reversible  error.  Not  only  w*as  the  book 
not  relevant  and  competent  evidence,  but  its  admission  along 
with  other  books  published  by  Flanders  Hall,  Inc., — which 
the  Government  has  requested  by  its  motion  to  be  sent  to 
this  Court — served  to  create  belief  in  the  minds  of  the  jury 
that  appellant  should  have  registered  for  these  other  books. 

Furthermore,  and  of  greater  significance,  the  Government 
did  not  prove  that  appellant  was  acting  as  the  agent  of  any 
foreign  principal  for  any  of  these  books,  and  it  is 
incorrect  for  the  Government  to  say  (p.  10)  that  “Viereck, 
acting  as  agent  for  the  company  and  the  German  Library 
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of  Information,  retained  $4,500  from  the  proceeds  of  two 
sales  of  books  which  he  made  to  the  Library.”  Government 
witness  Hauck  testified  in  response  to  questioning  by  pros¬ 
ecutor  Maloney  that  appellant  collected  the  money  for  the 
sales,  paid  it  over  to  Flanders  Hall,  Inc.,  and  ‘‘as  we  owed 
him  money  we  turned  it  back  to  him  as  a  payment  on  ac¬ 
count”  (Appellant’s  App.  255). 

Incidentally,  but  of  importance  as  indicating  the  attitude 
of  the  Government  throughout  this  case,  prosecutor  Ma¬ 
loney  twice  tried  by  his  questions  to  get  Hauck  to  state  that 
appellant  “retained”  the  money  collected  from  the  German 
Library  of  Information.  The  first  question  was  objected 
to  and  withdrawn  (Appellant’s  App.  255).  A  second  at¬ 
tempt  was  made  to  get  the  witness  to  say  that  appellant 
“Jvept”  the  entire  amount.  This  question  was  objected  to 
and  the  objection  sustained.  The  witness  again  testified 
in  response  to  Mr.  Maloney’s  replnased  question  that  ap¬ 
pellant  turned  the  money  over  to  the  company  and  “I  think 
immediately  after  that  I  turned  it  back  to  him”  (Appel¬ 
lant’s  App.  256).  It  would  seem  unnecessary  to  remind  the 
Court  that  statements  in  the  Government’s  brief  should  be 
examined  with  the  greatest  care.  The  Court  is  invited 
to  so  examine  our  brief,  as  it  no  doubt  will  do. 

The  Act  of  June  8,  1938  as  amended  did  not  make  it  a 
crime  for  appellant  to  invest  his  own  money  in  a  publishing 
concern — and  as  we  have  stated  in  our  main  brief  (pp. 
Sjl-82),  there  was  no  evidence  to  show  that  the  money  was 
other  than  that  of  the  appellant ;  which  made  it  a  crime  for 
the  appellant  to  furnish  his  manuscripts  or  the  manuscripts 
of  others  to  the  company  for  publication ;  which  prevented 
appellant  from  assisting  Senator  Lundeen  or  anyone  else 
in  writing  or  revising  speeches;  which  prevented  appellant 
from  being  an  isolationist;  and  which  prevented  him  from 
purchasing  reprints  from  the  Congressional  Record  for 
mailing  to  others. 

Appellant  was  not  shown  to  have  been  acting  as  the  agent 
of  any  foreign  principal  in  connection  with  these  activities, 
and  the  Government’s  testimony  establishes  that  appellant 
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did  not  pay  for  a  single  reprint  or  for  mailing  out  a  single 
reprint  from  the  Congressional  Record  (App.  Br.  80-81). 

It  was  not  a  crime  for  the  appellant  to  visit  the  head¬ 
quarters  of  the  War  Debts  Committee  or  even  for  appellant 
to  have  assisted  in  organizing  the  Committee.  As  a  matter 
of  fact,  the  onlv  evidence  that  he  had  anvthing  to  do  with 
organizing  such  Committee  is  the  testimony  of  the  two  Web¬ 
bers,  clerks  employed  by  the  Committee,  that  appellant  told 
them  he  assisted  in  organizing  the  Committee  (App.  Br.  81). 
This  is  the  testimony  referred  to  in  the  Government’s  brief 
(p.  10).  The  organization  papers  or  other  records  of  the 
Committee  were  not  introduced  in  evidence  showing  that 
appellant  had  anything  whatever  to  do  with  the  organizing 
of  that  Committee. 

Moreover,  all  this  is  beside  the  point  and  irrelevant,  in¬ 
competent  and  immaterial  to  the  issue  charged  in  the  in¬ 
dictment,  which  is  that  appellant  failed  to  answer  properly 
paragraphs  11  of  the  supplemental  registration  statements 
by  willfully  omitting  to  give  a  “Comprehensive  statement 
of  nature  of  business  of  registrant”  by  naming  his  alleged 
“activities”  charged  in  Counts  II,  III  and  V  of  the  in¬ 
dictment. 

The  business  of  registrant  was  that  of  an  “Author  and 
Journalist”,  as  he  answered.  These  words  “author”  and 
“journalist”  are  comprehensive  words.  The  appellant  had 
no  other  “business”  except  that  of  “author”  and  “journal¬ 
ist”  (App.  Br.  76-80). 
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I. 

GOVERNMENT  COUNSEL  GROSSLY  ERR  IN  THEIR 
STATEMENT  (P-29)  THAT  THE  EVIDENCE  OF 
APPELLANT’S  GUILT  IS  OVERWHELMING  AND 
(P.  32)  THAT  THE  EVIDENCE  OF  GUILT  IS 
STRONG  AND  CONVINCING.  HIS  GUILT  WAS 
NOT  ESTABLISHED  BY  EITHER  THE  FACTS  OR 
THE  LAW. 

(1) 

Government  May  Not  Becloud  the  Issue. 

Guilt  of  what?  Of  failing  to  answer  properly  paragraphs 
11  of  three  supplemental  registration  statements,  requir¬ 
ing  him  to  give  ‘‘Comprehensive  statement  of  nature  of 
business  of  registrant"  as  charged  in  the  remaining  Counts 
II,  III  and  V  of  the  indictment?  He  could  not  be  found 
gUilty  of  anything  else;  and  then  only  if  the  said  Counts 
were  in  accordance  with  a  statute  which  in  turn  must  be 
in  accordance  with  the  Constitution  of  the  United  States. 

The  Court  will  please  bear  in  mind  in  considering  these 
and  similar  opposition  statements  in  the  Government  brief 
that  the  appellant  is  not  on  trial  for  the  deeds  of  a  lifetime. 
Also,  that  he  was  not  tried  for  failure  to  file,  or  to  file  prop¬ 
erly,  any  initial  registration  statements.  He  filed  two  such 
initial  registration  statements  required  under  Section  2  of 
the  Original  Act  of  June  8,  1938  (App.  Br.  16-17,  97-9S), 
and  they  were  the  subject  matter  of  Counts  I  and  IV  of  the 
indictment.  This  Section  2  of  the  Original  Act  was  not 
amended  by  the  subsequent  Act  of  August  7,  1939,  but  it 
was  entirely  reenacted  and  changed  in  the  New  Act  of  April 
29,  1942. 

As  this  Section  2  of  the  Original  Act  of  June  8,  1938 
stood,  unamended,  at  the  time  these  two  initial  registration 
statements  were  filed,  it  provided  in  detail  for  information 
which  should  be  furnished  by  the  registrant.  The  regis¬ 
trant  furnished  the  information  so  required,  and  Counts  I 
and  IV  of  the  indictment  relating  to  these  two  initial  regis- 
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tration  statements  were  stricken  out  on  demurrer,  as  is  ad¬ 
mitted  in  the  Government’s  brief  (p.  2,  footnote  1). 

Therefore ,  this  case  on  appeal  must  be  limited  to  the  al¬ 
leged  failure  to  reply  properly  to  paragraphs  11  of  these 
three  supplemental  registration  statements  and  to  them 
alone.  The  Government’s  brief  fails  to  make  this  clear. 
It  confuses  and  beclouds  the  issue  as  it  teas  beclouded  in  the 
trial  court  (See  App.  Br.  30-38). 

Unlike  the  New  Act  of  April  29, 1942,  which  makes  compre¬ 
hensive  provision  in  its  Section  2  for  both  initial  and  sup¬ 
plemental  registration  statements,  Section  2  of  the  Original 
Act  of  June  8,  1938  was  limited  to  the  initial  registration 
statements;  and  Section  3  of  the  Original  Act,  as  amended 
by  Section  2  of  the  Act  of  August  7,  1939  made  a  separate 
and  distinct  provision  for  supplemental  registration  state¬ 
ments  (App.  Br.  17-18,  96-97).  This  Section  3  of  the  Orig¬ 
inal  Act  as  amended  by  Section  2  of  the  Act  of  August  7, 
1939,  and  Section  5  of  the  Original  Act  of  June  8,  1938 
(App.  Br.  98)  are  the  only  statutory  provisions  under  which 
the  appellant  could  possibly  be  tried,  convicted  and  sen¬ 
tenced  and  both  they  and  the  issue  raised  by  the  indictment 
have  nothing  whatever  to  do  with  propaganda. 

(2) 

Only  Supplemental  Registration  Statements  in  Issue. 

Now,  Section  3  of  this  Original  Act  as  amended  by  Sec¬ 
tion  2  of  the  Act  of  August  7,  1939  required  no  “part  of 
business  and  activities’’  as  charged  in  the  indictment.  The 
language  of  the  said  amended  Section  is  too  plain  to  admit 
of  quibble  in  this  respect.  Using  a  supplemental  registra¬ 
tion  statement  prescribed  by  the  Secretary  of  State — which 
appellant  was  required  by  the  statute  to  use — he  was  re¬ 
quired  in  subparagraph  (a)  of  this  amended  Section  to 
“state  such  facts  as  mav  be  necessarv  to  make  the  informa- 

i  * 

tion  required  under  Section  2  hereof  accurate  and  current 
with  respect  to  such  period”  of  six  months.  Except  for 
paragraph  15  of  the  supplemental  registration  forms,  these 
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supplemental  registration  forms  are  identical  with  the 
initial  registration  forms  and  save  for  the  exception  noted, 
all  call  for  the  identical  information  with  direction  to  the 
registrant  for  answering  as  stated  in  our  main  brief  (p.  S). 

Also,  in  subparagraph  (b)  of  the  same  Section,  he  was  re¬ 
quired  to  state  the  amount  and  form  of  the  compensation 
received  by  him  as  agent  for  a  foreign  principal  for  the 
preceding  six  months,  and  this  is  provided  for  in  the  ex¬ 
cepted  paragraph  15  of  the  supplemental  registration 

forms. 

1 

The  only  other  requirement  in  said  amended  Section  re¬ 
lating  to  these  three  supplemental  registration  forms  was 
that  the  appellant  should  give : 

“A  statement  containing  such  details  required  under 
this  Act  as  the  Secretary  shall  fix,  of  the  activities  of 
such  person  as  agent  of  a  foreign  principal  during  such 
six  months’  period.”  (App.  Br.  IS,  97.) 

j 

Xo  details  of  activities  arc  here  required.  It  was  within 
the  discretion  of  the  Secretary  to  require  them  if  he  wanted 
them,  but  he  never  fixed  any.  The  indictment,  in  effect, 
charges  that  he  fixed  them  in  paragraph  11  of  the  supple¬ 
mental  registration  forms,  but  it  is  submitted  that  if  the 
English  language  means  anything,  the  requirement  “Com¬ 
prehensive  statement  of  nature  of  business  of  registrant” 
does  not  ask  for  the  details  of  the  activities  of  a  registrant — 
either  for  himself  or  on  behalf  of  his  principal  (App.  Br. 
16-25). 

Furthermore,  had  the  Secretary  even  attempted  to  do  so, 
he  could  not  have  legallv  asked  for  any  activities  of  the 
registrant,  but  only  “such  details  required  under  this  Act 
#  *  *  of  the  activities  of  such  person  as  agent  of  a  foreign 
principal”  as  this  amended  Section  3(c)  of  the  statute 
provided. 

First,  if  asked  for  by  the  Secretary  of  State  in  the  sup¬ 
plemental  registration  forms,  the  “activities”  had  to  be 
ones  “required  under  this  Act”  and,  second ,  the  “activi¬ 
ties”  had  to  be  “of  such  person  as  agent  of  a  foreign  prin- 
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cipaP\  Regardless  of  what  may  have  been  contained  in  the 
McCormack  Committee  report,  No.  153,  74th  Congress,  filed 
February  15,  1935,  and  regardless  of  whether  that  report 
in  1935  could  be  resorted  to  as  an  aid  in  interpreting  this 
Section  of  the  1938  Act  as  amended  by  the  1939  Act — 
which  we  deny  (App.  Br.  39-42) — ,  this  Section  3  of  the 
Original  Act  of  1938  as  amended  by  Section  2  of  the  Act 
of  1939  cannot  be  twisted  by  Government  counsel  to  mean 
something  entirely  contrary  to  its  plain  terms. 

(3) 

Acceptance  of  Government  Argument  Would  Jeopardize  All 

by  Bureaucracy  Run  Riot. 

Yet,  the  Government  seriously  argues  (p.  18)  that  this 
amended  Section  of  the  statute  authorized  and  required  a 
“registered  propagandist’’  to  furnish  information  as  to  his 
“activities  of  a  political  nature”  and  (p.  23)  make  “a  full 
disclosure  of  appellant’s  propaganda  activities  whether  as 
agent  or  otherwise” — even  if  to  do  so  the  “dictionary  def- 
initions  of  the  words  ‘comprehensive’  and  ‘nature’  ”  are 
to  be  thrown  out  of  the  window  (p.  22)  and  the  language  of 
both  the  statute  and  the  said  paragraph  11  had  to  be  re¬ 
written  by  the  drawer  of  the  indictment,  as  was  done  (App. 
Br.  23-25).  Even  Lord  Jeffreys  practiced  no  more  than 
that  (See  Lord  Campbell’s  Life  of  Lord  Jeffreys).  Also, 
see  our  main  brief,  pp.  27-30,  43-49. 

It  is  difficult  to  understand  why  and  how  responsible  of¬ 
ficials  of  the  United  States  Government  could  make  any 
such  argument  as  this.  They  should  know  that  if  prosecut¬ 
ing  officers  in  drawing  indictments  and  if  courts  and  juries 
in  trying  persons  under  such  indictments  are  at  liberty  to 
not  only  disregard  the  statutes  but  the  regulation’s  or  forms 
which  Government  officers  issue  for  the  guidance  of  the 
people ,  there  would  be  chaos  in  this  country.  Bureaucracy 
would  run  riot  here  as  1 Mr.  Livingston  pointed  out  it  did  in 
Stuart  England  {App.  Br.  28).  Men  could  be  tried  and 
convicted  for  crimes  they  never  dreamed  about ,  much  less 
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committed ,  and  that  is  exactly  the  situation  as  to  this  ap¬ 
pellant! 

Had  this  Section  of  tlie  Original  Act  as  amended  con¬ 
tained  any  such  requirement  as  is  contained  in  Section  2 
o^  the  New  Act  of  April  29,  1942  (see  p.  45  our  main  brief) 
that  there  be  reported  both  “nature  of  business’ ’  and  de¬ 
tail  of  activities  on  behalf  of  himself  and  his  foreign  prin¬ 
cipal,  the  appellant  could  have  complied  therewith  or  re¬ 
fused  to  accept  the  employment  evidenced  by  his  contracts 
(p.  4,  main  brief).  But  this  Section  of  the  Original  Act 
as  amended  contained  no  such  requirement.  It  contained 
no  requirement  whatever.  It  merely  authorized  the  Sec¬ 
retary  of  State  to  fix  a  limited  requirement — a  requirement 
that  the  registrant  give  the  details  required  “under  this 
Act”  of  his  activities  as  agent  of  his  foreign  principal. 
And  the  Secretary  did  not  “fix”  such  a  requirement. 

It  is  the  merest  sophistry  to  argue  that  notwithstanding 
there  was  no  such  requirement  in  the  amended  Section  3 
of  the  Original  Act  and  no  such  requirement  in  paragraph 
11  of  the  supplemental  registration  form,  nevertheless,  the 
registrant  should  have  reported  the  details  of  his  activities 
either  for  himself  or  for  his  foreign  principals  or  both. 

(4) 

i 

Regulations  and  Forms  Did  Not  Require  Activities. 

The  Government,  in  effect,  admits  that  the  statutes  and 
registration  forms  did  not  in  terms  require  the  registrant 
to  report  his  “activities”,  but  attempts  to  argue  (p.  24) 
that  paragraph  12  of  the  regulations  issued  by  the  Secre¬ 
tary  of  State  contained  the  requirement  that  a  registrant 
report  the  details  of  his  activities,  whether  for  himself  or 
for  a  foreign  principal.  The  court  below  accepted  that 
view  in  giving  his  instructions  (App.  Br.  43-49,  Appellant’s 
App.  9G-114).  That  paragraph  reads  as  follows: 

“Agents  of  foreign  principals  who  engage,  whether  or 
not  on  behalf  of  their  foreign  principals,  in  activities 
not  included  among  the  exceptions  set  forth  in  the  act 
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and  regulations  shall  be  considered  subject  to  the  re¬ 
quirements  of  registration.” 

We  anticipated  this  argument  (App.  Br.  23,  footnote) 
and  pointed  out  that  this  paragraph  simply  required  regis¬ 
tration,  not  report  of  activities  of  a  registrant.  The  “ex¬ 
ceptions  set  forth  in  the  act”  are  contained  in  the  Original 
Act  of  June  8,  1938  as  amended  by  the  Act  of  August  9, 
1939  in  Section  1,  subparagraphs  (1)  to  (5),  inclusive,  fol¬ 
lowing  the  proviso  (App.  Br.  96).  If  the  person  was  an 
agent  of  a  foreign  principal  included  among  the  said  ex¬ 
ceptions  set  forth  in  the  Act,  he  did  not  have  to  register, 
as  the  subsections  of  the  Act  plainly  provide.  If  he  was  an 
agent  of  a  foreign  principal  not  included  among  such  excep¬ 
tions,  he  did  have  to  register,  as  these  subsections  also 
plainly  provide.  The  fact  that  such  an  interpretation  of 
the  plain  language  of  the  regulations  makes  it  superfluous 
is  of  small  moment;  administrative  regulations  may  be 
superfluous  or  worse,  as  the  law  books  abundantly  show. 

(5) 

Even  Violation  of  a  Regulation  or  Form  is  Not  a  Crime 
Unless  Statute  Expressly  so  Provides. 

The  Government  does  not  attempt  in  its  brief  to  make 
any  answer  to  the  proposition  stated  on  page  49  of  our 
main  brief  that  in  no  event  could  the  appellant  be  con¬ 
victed  and  legally  sentenced  to  imprisonment  for  violation 
of  a  regulation  unless  the  statute  specifically  so  provided — 
and  the  statute  in  this  case  does  not  so  provide.  The 
Court’s  attention  is  particularly  invited  to  the  many  deci¬ 
sions  collected  at  the  foot  of  page  49  of  our  main  brief  sus¬ 
taining  this  proposition  of  law.  Further  citation  of  authori¬ 
ties  would  labor  the  point. 
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(6) 

“Material  Facts”  or  Standards  of  Conduct  in  a  Criminal 
Statute  May  Not  Be  Fixed  By  Administrative  Regula¬ 
tions,  and  There  Was  No  Attempt  Here  to  Fix  Same. 


The  argument  in  the  Government’s  brief  (pp.  17-18)  that 
“material  facts”  in  satisfaction  of  the  requirements  in  the 
Fifth  and  Sixth  Amendments  to  the  Constitution  of  the 


United  States  meant  that  a  registrant  should  “report  such 
details  as  the  Secretary  of  State  required  as  to  the  dis¬ 
semination  of  propaganda”  is  certainly  a  novel  one.  In 
th^  first  place,  as  we  have  pointed  out  both  in  our  main  brief 
(pp.  26-30)  and  herein,  the  term  “material  facts”  is  no¬ 
where  defined  in  this  Original  Act  of  June  8,  1938  nor  in  the 
amendment  of  August  7,  1939,  as  it  is  defined  in  Section  2 
of  the  New  Act  of  April  29,  1942.  In  the  second  place,  the 
Secretary  of  State  laid  no  requirement  in  his  forms  for  sup¬ 
plemental  registration  statements  nor  in  his  regulations 
that  a  registrant  report  the  details,  or  any  details,  “as  to 
the  dissemination  of  propaganda”. 

The  case  of  Gorin  v.  United  States,  312  U.  S.  19,  28,  cited 
by  the  Government  on  page  IS  is  an  unhappy  selection  by 
Government  counsel.  That  case  arose  under  the  Espionage 
Act,  and  the  court  referred  with  approval  to  United  States 
v.  Cohen  Grocery  Company,  255  U.  S.  SI,  cited  on  page  27 
of  our  main  brief  in  support  of  our  position  that  the 
amended  Section  3  of  the  Original  Act  and  Section  5  thereof 
are  contrary  to  the  Fifth  and  Sixth  Amendments  to  the  Con¬ 
stitution.  Also,  in  this  Gorin  case,  the  Supreme  Court  re¬ 
ferred  with  approval  to  Lametta  v.  New  Jersey,  306  U.  S. 
4ol,  which  was  cited  to  the  trial  court  (Appellant’s  App. 
221),  where  the  statute  was  held  to  be  equally  vague  and  un¬ 
constitutional.  The  statute  in  the  Gorin  case  was  held  to  be 


definite  and  certain,  but  the  statutory  language  there,  “con¬ 
nected  with”  or  “relating  to”  the  “national  defense”,  can¬ 
not  be  compared  to  the  indefinite  statutory  language  here, 
“makes  a  false  statement  of  a  material  fact  or  willfully 
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omits  to  state  any  material  fact  required  to  be  stated 
therein”. 

While  “propaganda”  is  mentioned  in  the  title  of  the 
Original  Act  of  June  8,  1938  and  in  the  amending  parts  of 
the  Act  of  August  7,  1939,  Section  3  of  the  Original  Act  as 
amended  by  Section  2  of  the  1939  Act  relating  to  supple¬ 
mental  registration  statements,  did  not  require  any  report 
as  to  the  “dissemination  of  propaganda”.  The  require¬ 
ments  in  said  amended  Section  relating  to  supplemental 
registration  statements  and  in  Section  2  of  the  Original  Act 
relating  to  initial  registration  statements,  are  so  specific 
that  a  further  requirement  that  a  registrant  report  “dis¬ 
semination  of  propaganda”  cannot  be  read  into  them.1  Also, 
paragraph  11  of  the  supplemental  registration  statements 
under  which  the  appellant  was  indicted  certainly  does  not 
in  terms  require  a  report  as  to  the  “dissemination  of  prop¬ 
aganda”;  and  since  there  was  no  such  requirement  in  the 
Act  as  to  the  initial  registration  statements,  the  Secretary 
of  State  had  no  authority  under  Section  3  of  the  Original 
Act  as  amended  to  make  any  such  requirement  had  he  at¬ 
tempted  to  do  so.  Even  if  he  had  attempted  to  do  so,  under 
the  authorities  cited  at  the  foot  of  page  49  of  our  main 
brief,  his  attempt  would  have  been  in  excess  of  the  statutory 
authority  conferred  on  him  to  issue  forms  and  regulations. 


5  But  the  title  to  a  statute  or  to  an  amending  statute  is  not  available  in 
the  eonstruetion  of  such  statute  unless  the  statute  itself  is  doubtful  or  am¬ 
biguous.  and  the  ambiguity  must  be  in  the  context,  and  not  in  the  title. 
United  States  v.  Oregon ,  etc.  Railway,  164  U.  S.  526;  Cornell  v.  Coyne,  192 
U.  S.  418;  Cwoodlct  v.  Louisville  4"  Nashville  R.  R..  122  U.  S.  391.  The  context 
of  the  1938  act  as  amended  by  the  1939  act  does  not  even  mention  “propa¬ 
ganda”  or  “propagandists”.  This  omission  is  emphasized  by  the  fact  that 
the  substitute  New  Act  of  April  29,  1942,  makes  specific  provision  in  the 
context  thereof  for  the  registration  of  propagandists  and  for  their  labelling 
of  their  propaganda. 

Section  2  of  the  Original  Act  is  specific  and  unambiguous  as  to  its  re¬ 
quirements  in  other  respects  on  an  initial  registrant.  Section  3  of  said  act 
as  amended  is  likewise  specific  in  such  other  respects  in  subsections  (a)  and 
(b)  on  supplemental  registrants.  The  trouble  here  has  arisen  because  of  the 
interpretation  attempted  by  the  prosecution  and  the  court  below  to  be  placed 
on  subsection  (c)  of  this  Section  3  to  include  propaganda  and  propagandists. 
However,  their  reference  to  the  title  of  the  Original  Act  of  1928  and  in 
the  amending  1939  act  is  not  available  to  read  into  this  subsection  3(c) 
something — propaganda  and  propagandists — which  is  not  in  the  context  of 
said  acts. 
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Also,  the  Original  Act  as  amended  did  not  make  the  viola¬ 
tion  of  either  the  regulations  or  the  forms  a  crime,  and 
under  the  authorities  cited  by  us,  the  appellant  could  not 
be  legally  imprisoned  therefor. 

Above  all,  the  “dissemination  of  propaganda ”  was  not 
the  alleged  crime  charged  in  Counts  Il>  111  and  V  of  the 
indictment. 


(7) 


Definition  of  Crimes  May  Not  Constitutionally  be  Left  to 

Courts  and  Juries. 


Xo  one  can  tell  with  anv  degree  of  certainty  what  is  meant 
by  a  “material  fact”  which  is  not  defined  in  the  statute, 
and  no  “scienter”  can  be  established  under  a  statute  so 


vague  and  uncertain.  That  was,  in  effect,  the  holding  in  the 
Gorin  case  where  the  statute  was  first  found  to  be  constitu¬ 


tional  before  such  a  word  was  used  in  the  opinion. 

Similarly  to  the  action  of  Mr.  Malonev  at  the  trial  in 

*  mr 

reading  isolated  extracts  separated  from  their  contexts 
in  the  book.  Spreading  Germs  of  Ilate ,  the  Government’s 
brief  (p.  17,  footnote)  lifts  from  our  main  brief  (p.  41)  three 
words  from  their  context — apparently  ignoring  the  fact  that 
a  statute  may  be  unambiguous  as  to  what  it  omits  to  state: 
in  this  instance,  in  failing  to  satisfy  the  requirements  of 
the  Fifth  and  Sixth  Amendments  to  the  Constitution.  This 
is,  in  effect,  the  holding  in  the  Gorin  case  cited  by  the  Gov¬ 
ernment,  and  it  is  the  holding  of  the  cases  cited  in  our  main 
brief  (pp.  27-30),  including  the  Capital  Traction  Com  pang 
case,  34  App.  D.  C.  592,  and  the  Czarra  case,  25  App.  D.  C. 
443,  in  this  Court. 
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(8) 

Cases  Cited  by  Government  do  not  Modify  the  Rule  Stated 
in  the  Cohen  Grocery  Company,  Lanzetta,  Gorin,  Capi¬ 
tal  Traction  Company  and  Czarra  Cases  That  a  Crim¬ 
inal  Statute  to  be  Constitutional  Must  Fix  the  Standard 
of  Conduct  and  Define  the  Crime. 

The  Coplin  case,  88  Fed.  (2d)  652,  cited  by  the  Govern¬ 
ment  (p.  21)  arose  out  of  an  indictment  in  eleven  counts 
for  using  the  mails  to  defraud,  for  violation  of  the  Securi¬ 
ties  and  Exchange  Act,  and  for  conspiracy  to  violate  both 
of  said  Acts.  One  of  the  counts  had  been  dismissed,  and 
there  was  an  acquittal  under  nine  of  the  counts.  The  ap¬ 
peal  was  from  a  conviction  under  one  of  the  counts  for  vio¬ 
lation  of  the  Securities  and  Exchange  Act.  Section  77q  of 
that  Act  was  under  consideration  which  the  Court  quoted 
in  its  opinion  on  pages  655  and  656.  For  purposes  of  ready 
comparison,  the  part  of  Section  77q  relied  upon  by  the  Court 
in  the  Coplin  case,  and  Section  5  of  this  Original  Act  of 
1938  arc  here  quoted  in  parallel  columns : 

SSE  Act,  77 q: 

“(a)  It  shall  be  unlawful 

for  any  person  in  the  sale  of 

anv  securities  bv  the  use  of 
»  * 

any  means  or  instruments  of 
transportation  or  communi¬ 
cation  in  interstate  com¬ 
merce  or  by  the  use  of  the 
mails,  directly  or  indi¬ 
rectly — 

“(1)  to  employ  any  de¬ 
vice,  scheme,  or  artifice  to 
defraud,  or 

‘‘(2)  to  obtain  money  or 
property  by  means  of  any 
untrue  statement  of  a  mate¬ 
rial  fact  or  anv  omission  to 
state  a  material  fact  neces¬ 
sary  in  order  to  make  the 
statements  made,  in  the  light 
of  the  circumstances  under 
which  they  were  made,  not 
misleading.” 


Act  of  1938,  Sec.  5: 

“Any  person  who  willfully 
fails  to  file  any  statement 
required  to  be  filed  under 
this  Act,  or  in  complying 
with  the  provisions  of  this 
Act,  makes  a  false  statement 
of  a  material  fact,  or  will¬ 
fully  omits  to  state  anv  ma- 
terial  fact  required  to  be 
stated  therein  shall,  on  con¬ 
viction  thereof,  be  punished 
by  a  fine  of  not  more  than 
$1,000  or  imprisonment  for 
not  more  than  two  years,  or 
both.” 
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lit  is  too  obvious  for  argument  that  the  two  statutes  are 
wholly  unlike  with  respect  to  the  satisfaction  of  the  re¬ 
quirements  of  the  Fifth  and  Sixth  Amendments  to  the  Con¬ 
stitution.  Section  77q  used  terms  in  fixing  the  standards 
of  conduct  which  are  well  settled  in  the  law,  while  no  one 
coiild  tell  what  is  a  “material  fact”  in  Section  5  of  the  1938 
Act,  the  false  statement  of  which,  or  the  omission  of  which, 
subjected  the  registrant  to  the  penalties  named  in  the  said 
Section.  Furthermore,  what  is  a  “material  fact”  for  reg¬ 
istrants  to  report  is  not  defined  elsewhere  in  the  193S  Act 
as  amended  in  1939,  and  it  most  certainly  is  not  defined  in 
the  Amended  Section  3  thereof,  solely  and  exclusively  ap¬ 
plicable  to  supplemental  registration  statements.  More¬ 
over,  it  is  not  defined  in  the  regulations,  and  Government 
counsel  have  not  cited  any  particular  paragraph  in  the 
printed  pamphlet  of  lb  pages  issued  by  the  Secretary  of 
State  which  contained  any  such  definition.  By  this  state¬ 
ment  we  do  not  mean  to  admit  for  an  instant  that  the  Sec¬ 
retary  of  State  could  bv  regulations  validate  a  statute  which 
was  void  ab  initio  because  in  violation  of  the  Fifth  and  Sixth 
Amendments. 

The  Henderson  case,  73  App.  D.  C.  369, 121  Fed.  (2d)  75, 
cited  by  the  Government  is  likewise  not  in  point,  nor  did 
this  Court  therein  overrule  the  above  cited  Capital  Traction 
Contpamj  and  Czarra  cases.  The  statute  in  the  Henderson 
case  provided  that: 


“Any  person  who,  by  the  operation  of  any  vehicle  at 
an  immoderate  rate  of  speed  or  in  a  careless,  reckless 
or  negligent  manner,  but  not  willfullv  or  wantonlv,  shall 

*7 

cause  the  death  of  another,  shall  be  guilty  of  a  mis¬ 
demeanor.” 


This  Court  held  that  such  statute  did  not  violate  the 
Fifth  and  Sixth  Amendments  to  the  Constitution.  As 
pointed  out  in  its  opinion,  the  terms  “careless”,  “reckless”, 
“negligent”  and  “immoderate  rate  of  speed”  are  “all  well 
known,  both  in  common  speech  and  in  the  terminology  of 
the  law.” 
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“Material  fact”  here  involved  defines  nothing;  “Mate¬ 
rial”  to  what  is  not  stated  in  the  statute.  The  Government 
has  not  pointed  out  in  its  brief — and  we  submit  that  it  can¬ 
not  be  done — that  the  words  “material  fact”  are  anything 
more  than  two  words  standing  alone  in  a  criminal  statute 
and  having  reference  to  nothing  whatever  which  the  stat¬ 
ute  required  that  the  appellant  omitted  to  do  or  made  a 
false  statement  in  doing.  We  repeat  that  this  defect  was 
corrected  in  Section  2  of  the  New  Act  of  April  29,  1942 
which  defined  what  was  “material”  for  the  purposes  of 
said  Act. 

The  Wurzback  case,  280  U.  S.  396,  arose  out  of  an  indict¬ 
ment  under  the  Corrupt  Practices  Act  of  February  28,  1925, 
43  Stat.,  1053,  which  is  pertinently  quoted  in  the  opinion. 
That  Act  made  it  a  crime  for  certain  Federal  officers,  in¬ 
cluding  a  Representative  to  solicit  or  receive,  directly  or  in¬ 
directly,  “any  assessment,  subscription,  or  contribution  for 
any  political  purpose  whatever,  from  any  other  such  officer, 
employee  or  person”. 

Such  language  is  perfectly  intelligible  and  clearly  em¬ 
braced  the  acts  charged,  as  properly  held  by  the  court. 
Wurzback  knew,  or  was  chargeable  with  notice  of,  the  stand¬ 
ard  of  conduct  fixed  in  the  said  Act.  That  statute  did  not 
violate  the  Fifth  and  Sixth  Amendments. 

But  what  is  a  “material  fact”  as  provided  in  Section  5 
of  this  Original  Act  of  1938,  and  “material”  to  what?  Xo 
man,  however  intelligent,  can  find  in  the  amended  Section  3 
of  that  Act  relating  to  supplemental  registration  statements 
or  in  paragraph  11  of  such  supplemental  registration  state¬ 
ments,  which  he  was  required  to  use,  what  is  a  “material 
fact”  which  constituted  a  crime  under  Section  5  of  the  said 
Act  if  he  willfully  makes  a  false  statement  with  respect 
thereto  or  if  he  willfully  omits  to  state  all  of  his  activities. 
The  differences  between  reasonably  intelligent  counsel  in 
this  case  is  some  proof  of  this  uncertainty  as  to  what  are 
“material  facts”  under  this  statute. 

The  Gorin ,  Wurzback,  Coplin  and  Henderson  cases  cited 
in  the  Government’s  brief  (pp.  21-22)  are  all  in  accord  with 
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the  Colicn  Grocery  Company ,  Capital  Traction  Company , 
Czarra  and  other  cases  cited  in  our  brief  (pp.  27-30).  These 
ease:*  cited  by  the  Government  show  what  standards  of  con¬ 
duct,  the  violation  of  which  constitutes  a  crime,  must  be 
contained  in  statutes  to  satisfv  the  Fifth  and  Sixth  Amend- 
meats.  Such  cases  support  the  position  of  appellant  that  the 
amended  Section  3  and  Section  5  of  this  Original  Act  of  June 
8,  1938  are  indefinite,  and  uncertain  and  fix  no  standard  of 
conduct,  the  violation  of  which  constitutes  a  crime.  The 
support  of  such  cases  for  this  conclusion  is  only  slightly 
less  than  the  support  given  by  the  New  Act  of  April  29, 
1942  which  did  fix  such  definite  standards  in  Section  2 
thereof  and  cured  the  constitutional  defects  in  the  193S  and 
1939  statutes. 

AVe  submit  that  the  Government’s  brief — inadvcrtentlv, 
perhaps — proves  that  the  appellant  is  not  guilty  of  violat¬ 
ing  (he  1938  Act  as  amended  by  the  1939  Act,  and  that  the 
applicable  sections  of  said  Acts  arc  all  unconstitutional. 

II. 

ERROR  IN  THE  ADMISSION  IN  EVIDENCE  AND  USE 
’  OF  TEE  BOOK,  “SPREADING  GERMS  OF  HATE”, 
AND  THE  MISCONDUCT  OF  PROSECUTOR  MA¬ 
LONEY. 

The  Government’s  brief  (p.  36)  states  that:  “Appel¬ 
lant's  struggle  to  establish  misconduct  by  reference  to  prior 
cases  in  which  the  same  prosecutor  participated  (Br.  71-75) 
is  unworthy  of  discussion.” 


(1) 

Inconsistency  in  Position  of  Government. 

The  first  of  these  prior  cases  before  the  United  States 
Circuit  Court  of  Appeals  for  the  Second  Circuit  is  the  Du- 
brin  case,  93  Fed.  (2d)  499,  decided  on  December  6,  1937. 
The  second  of  these  cases  before  the  same  court  is  the 
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Buckner  case,  108  Fed.  (2d)  921,  decided  on  January  8, 
1940. 

The  Government  objects  to  reference  to  these  two  cases, 
one  of  which  was  decided  only  approximately  two  years 
ago  wherein  the  court  condemned  trial  “activities”  of 
prosecutor  Maloney  similar  in  some  respect  to  his  tactics 
in  appellant’s  case.  However,  the  Government’s  brief  in¬ 
sists  that  a  book  written  by  appellant  and  published  in  1930 
concerning  events  in  1914  to  April  6, 1917  (in  a  few  of  which, 
only,  was  he  a  participant)  was  not  only  properly  admitted 
in  evidence  but  that  it  was  entirely  correct  and  just  that 
Mr.  Maloney  should  use  it  as  he  did  to  inflame  and  prejudice 
the  jury  and  to  persuade  the  jury  that  appellant’s  acts  in 
1939-1941  were  on  a  pattern  with  his  acts  in  1914-1917  or 
more  than  a  quarter  of  a  century  ago!  (Gov.  Br.  29-32) 

It  is  the  old  case  of  whose  ox  is  gored. 

Furthermore,  as  shown  by  the  Government’s  reference 
to  our  main  brief  pp.(  74-81)  these  1940  and  1937  cases  in 
the  United  States  Circuit  Court  of  Appeals  for  the  Sec¬ 
ond  Circuit  were  not  referred  to  by  us  to  “establish  mis¬ 
conduct”  in  this  case.  We  think  we  have  abundantly  estab¬ 
lished  such  misconduct  from  the  record.  We  referred  to 
such  recent  prior  cases  to  show  that  Mr.  Maloney  has  what 
appears  to  be  a  habit  of  misconduct  in  using  the  power  of 
his  public  position  in  an  effort  to  obtain  convictions  of  pri¬ 
vate  citizens  who  ,at  best,  are  at  a  great  disadvantage  when 
the  power  of  the  United  States  Government  is  arrayed 
against  them — as  was  recognized  in  the  Berger  case,  295 
U.  S.  78,  and  the  Hall  case,  150  U.  S.  76. 

We  add  that  we  agree  with  the  Government’s  brief  that 
“the  language  used  by  the  prosecutor  below  was  undoubt¬ 
edly  vigorous  and  colorful”  (p.  34)  but  that  is  as  far  as  we 
do  agree.  Such  language  was  unbecoming  a  prosecutor  for 
the  United  States  or  any  American  government;  it  was 
highly  prejudicial  and  unsupported  by  evidence  of  record; 
it  indiscriminately  condemned  some  members  of  the  Senate 
and  House  of  Representatives — a  coordinate  branch  of  our 
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constitutional  system  of  Government;  and  it  attempted  to 
make  something  sinister  out  of  the  fact  that  they  were 
friends  of  the  appellant.  Such  tactics  constituted  reversible 
error  and  should  not  be  approved  by  this  Court. 

(2) 

The  Acts  Described  in,  and  the  Writing  of  “Spreading 
i  Germs  of  Hate”  Are  Too  Remote  in  Point  of  Time  to 
the  Omissions  Charged  in  the  Indictment  for  the  Book 
to  be  Admitted  as  Evidence  and  Used  as  was  Done  in 
the  Trial  of  Appellant. 

The  remaining  three  Counts — II,  III  and  V — of  the  in¬ 
dictment  concern  alleged  omissions  to  report  “activities” 
of  the  appellant  about  September  26,  1939  to  about  April 
25,  1941.  “Spreading  Germs  of  Hate”  purports  to  be  a 
historical  discussion  of  propaganda  activities  in  the  United 
States  by  the  British,  French,  German  and  Irish  propa¬ 
ganda  agencies  from  about  the  outbreak  of  war  in  Eu¬ 
rope  in  1914  to  April  6,  1917  when  the  United  States  en¬ 
tered  the  war;  and  from  then  until  at  least  the  Armistice 
on  November  11,  1918  by  our  own  Government  and  by  at 
least  the  British  and  French  Governments.  Some  of  the 
material  in  the  book — just  what  part  is  not  shown — was 
published  serially  in  the  Saturday  Evening  Post  and  the 
book  itself  was  published  early  in  1930  (Gov.  Ex.  12-V-VI). 

That  is  to  say,  the  earlier  events  related  in  the  book  oc¬ 
curred  some  25  years  before  the  first  period  covered  by  the 
indictment,  and  the  later  events  related  in  the  book  occurred 
some  23  years  before  the  alleged  omissions  charged  in  the 
indictment.  The  book  itself  was  published  more  than  9  years 
before  the  earliest  alleged  omissions  charged  in  the  indict¬ 
ment.  See  our  main  brief,  p.  61,  and  authorities  there  cited. 

As  the  book  lias  been  transmitted  to  this  Court,  a  glance 
at  the  table  of  contents  (p.  VII)  will  show  that  the  major 
part  of  it  is  devoted  to  other  than  German  propaganda,  and 
with  which  major  part  the  appellant  could  not  possibly  have 
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had  anything  to  do,  since  his  side  lost  the  argument  as  to 
whether  the  United  States  should  enter  the  World  War  in 
April  1917.  If  the  book  were  admissible  on  any  theory,  it 
was  the  duty  of  the  court  to  have  instructed  the  jury  limit¬ 
ing  the  application  of  the  book.  See  cases  cited  in  foot¬ 
note  at  page  62  of  our  brief.  It  was  not  the  responsibility 
of  appellant  to  have  the  court  instruct  the  jury  in  this  re¬ 
spect  as  suggested  in  the  Government  brief,  (p.  29,  foot¬ 
note).  It  was  for  the  prosecuting  attorney  to  protect  the  ad¬ 
mission  of  his  evidence  and  it  was  for  the  court  to  so  rule 
on  proffered  evidence  as  to  avoid  error! 

There  is  no  rule  of  law  or  evidence  which  would  permit 
the  introduction  of  this  book  into  evidence  and  the  use  that 
was  made  of  it  by  the  prosecuting  attorney  to  prove 
“scienter”  (the  Government’s  word,  p.  18),  intent,  or  any¬ 
thing  else  concerning  alleged  acts  or  omissions  to  act  of  a 
defendant  twentv-five  years  later. 

The  Government’s  brief  stated  (p.  30)  that  “The  book 
was  relevant  as  to  appellant’s  state  of  mind,  intention,  and 
design  in  those  omissions”  to  report  alleged  activities  in 
1939-1941 !  In  effect,  that  the  intention,  mind  and  design 
of  a  quarter  of  century  ago,  as  set  forth  in  the  book,  pub¬ 
lished  9  years  ago,  continued  during  these  twenty-five  years 
and  nine  years,  respectively. 

The  contention  is  so  absurd  that  we  would  not  give  it 
passing  consideration  except  for  the  fact  that  the  appel¬ 
lant’s  liberty  is  at  stake  in  this  case — a  case  largely  made 
before  the  jury  through  use  of  the  book  and  which  is  at¬ 
tempted  to  be  repeated  before  this  Court  (Gov.  Br.  4-5, 
15,  29-32). 

We  will  not  repeat  the  argument  in  our  main  brief,  which 
was  not  answered  in  the  Government’s  brief,  against  the 
admissibility  of  this  book  and  the  use  made  of  it  before  the 
jury  (App.  Br.  55-66).  However,  the  authorities  which  we 
cited  are  numerous  and  important,  and  we  insist  upon  them 
even  though  the  Government  makes  no  real  attempt  to  reply 
to  them. 
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(3) 


Government  Authorities  Not  in  Point. 


The  Government  lias  cited  1  Wigmore  on  Evidence  (2nd 
Ed.),  sees.  301-302,  304  and  Partrige  v.  United  States ,  39 
App.  D.  0.  571,  576  for  the  admission  of  the  book  in  evi¬ 
dence. 

We  had  cited  the  Partrige  case  in  our  main  brief  (p.  57). 
That  was  a  case  arising  out  of  an  indictment  for  false  pre¬ 
tenses.  The  indictment  charged  that  on  August  19, 1905  and 
again  on  August  21,  1905,  Partrige  obtained  money  from 
one  Hannan  by  false  pretenses.  At  the  trial  one  Tullos 
testified  that  he  received  two  letters  from  Partridge,  both 
dated  April  IS,  1903,  and  they  were  admitted  in  evidence 
over  objections  of  defendant  that  they  were  too  remote  in 
point  of  time  and  were  not  relevant. 

Obviously,  letters  written  on  April  IS,  1905  are  not  re¬ 
mote  in  point  of  time  to  the  false  pretenses  carried  out  on 
August  19  and  21,  1905,  or  some  four  months  later.  Four 
months  cannot  be  compared  to  a  quarter  of  a  century  or 
to  some  nine  years  which,  respectively,  intervened  between 
the  date  of  the  acts  described  in  the  book,  the  date  the  book 
was  published,  and  the  date  of  the  acts  or  omissions  to  act 
charged  in  the  indictment  (App.  Br.  61). 

Furthermore,  the  April  1905  letters  were  relevant  to  the 
issue  charged  in  the  Partrige  indictment  which  was  as  to 
his  intent  of  false  pretenses. 

i  In  appellant’s  case  the  issue  is  not  propaganda,  and  hence 
a  book  or  description  of  propaganda  practices  was  not 
relevant  to  the  issue. 

We  repeat  that  the  issue  charged  in  the  remaining  counts 
of  the  indictment  was  whether  appellant  willfully  omitted 
to  properly  answer  paragraph  11  of  three  supplemental 
registration  statements  requiring  “comprehensive  state¬ 
ment  of  nature  of  business  of  registrant”  by  failing  to  name 
“as  part  of  his  business  and  activities”  certain  alleged  acts 
as  charged  in  the  indictment.  Evidence  of  propaganda  and 
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a  book  on  propaganda  have  nothing  whatever  to  do  with 
such  an  issue.  The  textbook,  1  Wigmore  on  Evidence  (2nd 
Ed.)  Secs.,  301-302,  304,  cited  by  the  Government  is  directly 
contrary  to  the  point  for  which  it  is  cited.  It  is  stated  on  p. 
G15,  in  section  302  thereof,  that: 

“So,  where  the  intent  of  an  erroneous  addition  in  a 
bookkeeper’s  accounts  is  in  issue,  the  erroneous  addi¬ 
tion  of  a  bill  rendered  to  a  former  employer  ten  years 
before  would  have  no  significance.” 

Therefore,  this  book  on  propaganda  was  not  evidence  of 
“an  important  element  of  an  offense”,  as  stated  in  the 
Government’s  brief  (p.  31).  We  certainly  do  not  dispute 
the  Government’s  claim  that  the  trial  court  has  discretion 
in  the  admission  of  evidence  which  discloses  intent  that  mav 
be  an  important  element  of  an  offense,  but  this  book  pub¬ 
lished  in  1930  concerning  acts  in  1914  to  April  6,  1917,  was 
not  evidence  of  an  intent  to  commit  acts  or  omit  acts  in 
1939-1941 ;  the  book  and  the  acts  or  practices  described 
therein  are  too  remote  in  point  of  time  to  be  received  in 
evidence ;  the  book  was  not  evidence  of  prior  crimes  or  con¬ 
duct  similar  to  the  ones  charged  in  the  indictment ;  and  as 
appellant  was  not  indicted  for  propaganda,  the  book  was 
not  relevant  to  any  issue  charged  in  the  indictment. 

Under  such  circumstances  the  trial  court  grossly  abused 
its  discretion  in  admitting  the  book  in  evidence,  and  the 
use  permitted  by  the  court  to  be  made  of  the  book  was  an 
even  greater  abuse  of  discretion — both  of  which  were  in 
violation  of  the  rights  of  the  appellant. 

(4) 

Error  in  Use  of  Book — Prejudicial  Effect. 

The  appellant’s  complaint  is  not  “that  the  book  was  dam¬ 
aging  evidence”  (Gov.  Br.  31,  footnote).  It  was  not  evi¬ 
dence  at  all.  It  was  wholly  improper  and  inadmissible  evi¬ 
dence  and  was  used  in  such  a  manner  as  to  be  highly 
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prejudicial  to  the  appellant.  Of  course,  the  stenographic 
report  of  the  proceedings  would  not  “show  an  atmosphere 
of  such  hostile  character  as  to  have  deprived  appellant  of 
a  fair  trial”  (Gov.  Br.  same  footnote). 

Any  experienced  trial  lawyer  reading  the  transcript  of 
the  proceedings  as  to  the  use  made  of  the  book  (App.  Br. 
62-66;  70-71)  and  bearing  in  mind  the  fact  that  when  the 
trial  took  place  in  the  Capitol  of  the  Nation,  the  United 
States  was  at  war  with  Germany,  and  that  appellant  was 
being  attacked  in  the  newspapers  with  the  charge  of  being 
a  Nazi  propagandist  (App.  Br.  67,  Appellant’s  App.  230- 
235),  would  need  nothing  more  to  convince  him  that  such 
attacks  of  the  prosecutor  on  appellant  by  means  of  the  iso¬ 
lated  statements  which  he  read  to  the  jury  from  this  book 
did  create,  and  were  intended  to  create,  an  atmosphere  of 
such  hostile  character  as  to  bring  about  the  conviction  of 
the  appellant — a  conviction  not  for  the  alleged  crime 
charged  in  the  indictment  but  for  having  once  been  a  Ger¬ 
man  propagandist! 

It  will  be  observed  by  this  Court  that  this  prosecutor  was 
not  frank  enough  to  admit,  or  state  to  the  jury  that  appel¬ 
lant’s  contracts  with  the  German  Library  of  Information 
and  with  the  Munich  newspaper  were  terminated  long  be¬ 
fore  the  indictment  and  long  before  a  state  of  war  existed 
between  the  United  States  and  Germany.  There  is  an  equal 
lack  of  frankness  in  the  Government’s  brief  as  to  this  point! 

The  appellant  objected  to  the  book  being  admitted  in 
evidence  (App.  Br.  123,  130).  He  objected  to  further  ref¬ 
erences  to  the  book,  that  is,  reading  from  it,  after  the  book 
had  been  admitted  (Appellant’s  App.  128, 130).  There  was 
nothing  further  that  the  appellant  could  do.  However,  be¬ 
fore  reading  to  the  jury  an  extract  from  the  foreword  of 
the  book,  appellant’s  counsel  stated : 

“Now,  if  the  Court  please,  at  this  time  I  would  like  to 
read  a  few  short  portions  in  this  book,  ‘Spreading 
Germs  of  Hate’.  We  have  objected  to  its  introduction 
in  evidence,  and  I  do  not  by  reading  these  portions  wish 
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to  waive  my  objection,  however,  to  its  admissibility  in 
evidence.” 

*  *  *  *  * 

“The  Court:  You  may  read  from  the  book.”  (Report¬ 
er’s  Transcript,  894-895). 

There  was  no  waiver  of  appellant’s  rights  in  the  matter 
as  suggested  in  the  Government’s  brief  (p.  32).  It  availed 
appellant  nothing  to  object  either  to  the  admission  of  the 
book  or  to  the  use  made  of  it  by  the  prosecutor. 

(5) 

Goverament’s  Statement  of  Case  to  This  Court  Built  Around 
Appellant’s  Book  “Spreading  Germs  of  Hate”. 

Procedure  similar  to  that  followed  by  the  prosecutor  in 
reading  isolated  extracts  from  the  book  to  the  jury  has 
been  followed  bv  Government  counsel  in  stating  their  case 
in  their  brief  to  this  Court  wherein  they  again  quote  or 
refer  to  isolated  extracts  therefrom  (P.  4-5).  Their  entire 
case  is  built  around  this  book — a  case  concerning  an  alleged 
failure  in  1940-1941  to  fully  answer  paragraphs  11  of  three 
supplemental  registration  statements  built  around  a  his¬ 
tory  of  propaganda  in  1914  to  about  1919  and  published  in 
1930! 

Counsel  for  appellant  has  no  fear  that  this  Court  will  be 
prejudiced  and  influenced  by  such  references  to  the  book, 
and  indeed  he  caused  the  book  to  be  sent  here  as  a  part  of 
the  record.  He  wants  the  court  to  see  and  read  the  book 
in  the  light  of  the  charges  in  Counts  II,  III  and  V  of  the 
indictment  and  in  the  light  of  the  rules  of  evidence  which 
made  both  the  admission  of  the  book  in  evidence  and  its  use 
before  the  jury  reversible  error. 

Counsel  for  appellant  is  only  concerned  in  pointing  out 
to  the  Court  that  with  or  without  the  use  of  such  book,  there 
is  no  sufficient  basis  in  fact  or  law  for  the  indictment,  con¬ 
viction  and  sentence  of  the  appellant. 

Also,  that  counsel  for  the  Government,  in  writing  such  a 
statement  of  their  case,  repeat  their  error  in  the  trial  court 
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of  trying  the  appellant  on  one  issue — propaganda — which 
was  not  charged  in  the  indictment  (App.  Br.  30-38)  even 
after  the  drawer  of  the  indictment  had  attempted  to  amend 
both  the  statute  and  paragraph  11  of  the  supplemental  reg¬ 
istration  forms  and  thus  change  the  entire  focus  of  the 
case  (App.  Br.  20-25). 


(6) 

Payments  Received  from  Foreign  Principals  Very 
Reasonable  in  Amounts. 

In  reciting  in  the  Government’s  brief  (pages  6,  7)  the 
payments  which  appellant  received  under  his  contracts  with 
his  German  principals,  aggregating  $65,000,  from  which 
there  must  be  deducted,  as  the  Government  does  not  do, 
$10,000  as  the  amount  paid  to  cover  the  cost  of  publishing 
and  advertising  the  book  “100  Families  Who  Rule  Great 
Britain”,  the  appellant  received  $55,000  for  IS  months  of 
work  (Gov.  Br.  5-7)  and  the  supplemental  registration 
statements  show  that  even  a  part  of  this  amount  was 
for  reimbursement  of  expenses  (Appellant’s  App.  22,  46, 
51).  Apparently,  this  has  been  done  in  an  attempt  to  cre¬ 
ate  an  inference  in  the  minds  of  this  Court  that  appellant 
was  being  paid  for  “nefarious  propaganda”  (App.  Br.  70) 
or  for  some  other  sinister  but  unmentioned  purpose. 

This  is  not  true.  The  appellant  was  greatly  underpaid 
during  much  of  his  period  of  service  with  the  German  Li¬ 
brary  of  Information.  He  so  pointed  out  in  his  letter  of 
January  25,  1941  (Appellant’s  App.  48-50)  which  led  to 
an  increase  in  his  compensation  from  $500  a  month  to 
$2,500  a  month  from  then  until  the  contract  was  cancelled 
on  July  9,  1941  (Appellant’s  App.  51).  Appellant  advised 
the  German  Library  of  Information  in  this  letter  of  Janu¬ 
ary  25,  1941  that  American  magazines  never  paid  him  less 
than  $500  per  article,  and  it  was  shown  in  evidence  that 
Liberty  Magazine  paid  him  $7,220  for  a  series  of  articles 
entitled  “The  Wilson-House  Series”,  and  that  it  paid  him 
$500  each  for  a  number  of  other  articles  (Appellant’s  App. 
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175-176).  His  earning  capacity  as  an  author  and  journalist 
was  very  large.  Just  what  his  income  was  per  year  in 
writing  books  and  for  magazines  is  not  shown  by  the  rec¬ 
ord,  but  sufficient  has  been  shown  to  at  least  indicate  that 
in  being  paid  $55,000  for  IS  months  work  including  expenses 
for  the  three  German  principals,  the  appellant  was  under¬ 
paid  instead  of  being  overpaid. 

III. 

DESIGN  AND  PLAN  OF  GOVERNMENT  TO  PREJU¬ 
DICE  APPELLANT  AND  CONFUSE  ISSUE. 

If  the  Government  had  been  sincere  in  its  theory  of  the 
Original  Act  of  June  8, 1938,  as  amended,  paragraphs  11  of 
the  supplemental  registration  forms,  and  the  State  Depart¬ 
ment  regulations,  that  a  registrant  must,  in  his  supplemen¬ 
tal  registration  statements,  give  all  of  his  activities,  whether 
or  not  for  a  foreign  principal,  it  would  have  been  neces¬ 
sary  to  merely  show  the  facts  of  appellant’s  connection 
with  Flanders  Hall,  Inc.,  his  assistance  to  Senator  Lundeen 
in  writing  or  revising  some  speeches,  and  his  having  been 
instrumental  in  having  mailed  out  a  reprint  of  one  speech 
from  the  Congressional  Record. 

That  the  Government  was  not  sincere  in  such  theory  is 
shown  by  the  following: 


(1) 


It  Attempted  in  the  Indictment  to  Change  Paragraphs  11  of 
the  Supplemental  Registration  Forms. 

This  was  done  by  substituting  for  the  language  of  the 
paragraph  “Comprehensive  statement  of  nature  of  busi¬ 
ness  of  registrant”,  the  language  comprehensive  statement 
“as  a  part  of  his  business  and  activities”.  The  effect  of 
this  change  has  been  fully  explained  in  our  main  brief 
(pp.  22-25). 
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(2) 

I 

Placing  in  Evidence  Through  First  Prosecution  Witness  of 
the  Book  “Spreading  Germs  of  Hate”. 

I 

How  this  book  was  precipitated  in  evidence,  over  objec¬ 
tions  of  appellant,  and  the  use  made  of  it  have  been  fully 
discussed  in  our  main  brief  (pp.  55-66)  and  herein. 

(3) 

J 

Showing  that  Hitler’s  and  Goebbels’  Photographs  Were  on 

Appellant’s  Study  Walls. 

i 

Through  Government  witness  Mrs.  Webber,  the  prose¬ 
cution  showed  that  on  the  walls  of  appellant’s  study  at  305 
Riverside  Drive  in  New  York  City  were  photographs  of 
Hitler  and  Goebbels  (Appellant’s  App.  142,  146).  This 
witness  professed  on  cross-examination  not  to  have  remem¬ 
bered  seeing  any  one  of  a  large  number  of  other  photo¬ 
graphs  of  other  men — both  American  and  English — also  on 
the  walls  of  appellant’s  study  (Appellant’s  App.  146). 

(4) 

Showing  Alleged  “Kickbacks”  to  the  Late  Senator  Lundeen 
of  Part  of  his  Clerks’  Salaries. 

Through  Government  witnesses  Spielman  and  Johnson 
the  prosecution  brought  out  that  some  of  the  clerks  in  the 
office  of  the  late  Senator  Lundeen  had  paid  back  to  him  a 
part  of  their  monthly  salaries  as  alleged  “kickbacks”  (Tr. 
883,  930-931,  946-947).  It  was  later  developed  that  Sena¬ 
tor  Lundeen  had  an  agreement  with  some  of  his  clerks  that 
thev  were  to  receive  certain  salaries  and  that  the  differ- 

j  * 

ences  between  such  agreed  amounts  and  the  statutory  sal¬ 
aries  appropriated  for  their  positions  were  to  go  into  an 
pffice  fund  for  miscellaneous  office  expenses  (Appellant’s 
App-  305-30S).  These  clerks  filed  written  statements  to 
that  effect  with  the  Bureau  of  Internal  Revenue  (Appel¬ 
lant’s  App.  306).  This  is  referred  to  in  our  main  brief 
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(pp.  S5-S7).  At  least  one  member  of  the  jury  was  a  Gov¬ 
ernment  clerk  (Tr.  171,  1622). 

The  prosecuting  attorney  in  his  closing  argument  to  the 
jury  referred  to  these  transactions  as  “extortion”  and  to 
the  dead  Senator  as  “possibly  more  fool  than  rogue.  Cer¬ 
tainly  something  of  both”,  and  as  “chained  as  a  vassal 
to  the  wheel  of  Goebbels’  propaganda  chariot”  (App.  Br. 
76). 

(5) 

Attacking  Patriotism  of  the  Government’s  Own  Witness, 
Congressman  Hamilton  Fish. 

The  prosecuting  attorney  referred  in  his  closing  argu¬ 
ment  to  Congressman  Fish  as  “Fish  of  foul  memory”,  as 
“that  windy  warrior  who  cowered  in  his  tent  while  this 
poor  unfortunate  clerk  took  the  rap  for  shielding  him” 
(App.  Br.  76).  See  Pickford  v.  Hudson,  32  App.  D.  C.  480. 

The  prosecuting  attorney  in  his  examination  of  Con¬ 
gressman  Fish  inquired  whether  he  had  read  appellant’s 
book  “Spreading  Germs  of  Hate”,  whether  he  “would 
know  Nazi  propaganda  if  he  saw  it”,  whether  he  agreed 
with  a  statement  in  the  book  that  “patriotism  is  the  last 
resort  of  scoundrels”,  and  whether  it  was  a  coincidence 
that  appellant’s  “views  as  a  German  propagandist  coin¬ 
cided  so  closely  with  your  views  as  a  Congressman  at  this 
time”  (Appellant’s  App.  133-134;  App.  Br.  63-64). 

When  the  witness  Butler  was  on  the  stand,  this  prose¬ 
cutor  had  him  identify,  over  objection,  a  memorandum 
of  November  26,  1937,  from  the  files  of  Liberty  Magazine 
which  was  vcritten  by  appellant  to  the  editor  to  the  effect 
that  Congressman  Fish  was  willing  to  write  an  article  for 
Liberty  on  the  war  referendum  then  pending  in  Congress 
(Appellant’s  App.  150-151). 
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(6) 


Attacking  Hon.  John  J.  O’Connor,  who  was  Attorney  for 
the  Government  Witness  Hill. 

! 

The  Government’s  brief  (p.  33)  in  answer  to  the  charge 
in  appellant’s  brief  (p.  70)  that  prosecutor  Maloney,  on 
the  eve  of  the  appellant’s  trial,  made  a  news  story  widely 
carried  in  the  press  by  stating,  without  any  basis  whatever 
in  fact  before  the  same  judge  who  tried  appellant,  that  Hill 
was  shielding  “Vie reck,  a  sworn  enemy  of  his  country”, 
insists  that  such  a  statement  was  in  “an  entirely  different 
case,  and  therefore  could  not  have  prejudiced  appellant  in 

anv  wav.” 

*  •> 

In  appellant’s  trial  the  convicted  perjurer  Hill  was  asked 
by  the  prosecution  to  give  the  name  of  his  attorney  at  his 
trial.  The  question  was  objected  to,  but  the  objection  was 
overruled.  The  witness  answered  “Hon.  John  J.  O’Con¬ 
nor”.  The  prosecutor  then  proceeded  to  develop,  over  ob¬ 
jections  of  appellant,  that  Hill  wanted  to  confess  to  having 
met  appellant  and  that  Mr.  O’Connor  would  not  permit  him 
to  do  so  (Tr.  1031-1034). 

In  his  closing  argument  this  prosecuting  attorney  re¬ 
ferred  to  Mr.  O’Connor  as: 

“Bumptious,  bungling  John  O’Connor  whose  sole  con¬ 
tribution  to  the  cause  of  American  justice  was  to  sup¬ 
press  the  truth  when  that  poor,  unfortunate  Mr.  Hill 
wanted  to  tell  it”  (Tr.  1566;  App.  Br.  76). 


(7) 

Evidence  Concerning  Appellant’s  Protest  Against  an  Anti- 
Hitler  Article  in  Liberty  Magazine  and  Lack  of  Sym¬ 
pathy  on  Part  of  Liberty’s  Officials  Towards  Such  Pro¬ 
test. 

i 

Plaving  early  in  the  trial  brought  out  through  Witness 
Webber  that  appellant  had  photographs  of  Hitler  and  Goeb- 
bels  on  the  walls  of  his  study  (Appellant’s  App.  146),  the 
prosecutor  now  brings  out,  near  the  end  of  the  case,  through 
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the  defense  witness  Butler — whose  Liberty  records  also  had 
been  subpoenaed  by  the  Government  (Tr.  1344-1345) — that 
appellant  had  written  a  letter  of  protest  to  the  editor  of 
Liberty  against  what  appellant  stated  was  an  untruthful 
article  published  in  Liberty  and  in  True  Story  magazines 
concerning  alleged  relations  between  Hitler  and  his  house 
maid.  All  of  this  correspondence  was  identified  and  read 
by  the  prosecution  to  the  jury  over  the  objections  of  ap¬ 
pellant  (Appellant’s  App.  151-153). 

(8) 

Attempting  to  Give  a  Sinister  Aspect  to  a  Legitimate 

Incident. 

Under  appellant’s  contract  with  the  Munich  newspaper, 
he  was  to  send  regularly  to  that  newspaper  clippings  and 
materials  he  thought  might  be  of  interest  to  the  editor 
thereof  (Appellant’s  App.  24). 

In  July  1941,  Germany  and  England  were  at  war.  Eng¬ 
land  had  established  a  censor’s  office  at  Bermuda.  That 
office  opened  and  censored  mail  between  the  United  States 
and  Germany  which  passed  on  American  ships  or  Ameri¬ 
can  airplanes  through  or  via  Bermuda  (Appellant’s  App. 
206-207). 

That  office  in  July  1941  opened  and  retained  from  the 
mails  a  large  envelope  mailed  from  New  York  City  to  Lis¬ 
bon,  Portugal,  containing  nothing  more  sinister  than  pages 
or  clippings  from  the  Congressional  Record  consisting  of 
speeches,  etc.,  by  then  United  States  Senator  Rush  Holt 
of  West  Virginia  (Appellant’s  App.  207). 

These  clippings  were  in  a  smaller  envelope  addressed  to 
Dr.  Hans  Dieckhoff,  Berlin,  Germany,  former  German  Am¬ 
bassador  to  the  United  States  and  then  in  the  German  for¬ 
eign  office  (Tr.  1049) — an  office  with  which  the  United  States 
was  officially  neutral  and  with  which  our  Government  main¬ 
tained  diplomatic  relations.  See  Tit.  22,  Sec.  245j,  U.  S. 
Code  (Neutrality  Act). 
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In  order  to  dramatize  this  incident,  a  typewriter  expert 
from  the  F.  B.  I.  was  placed  on  the  witness  stand  with 
huge  charts  whereby  he  undertook  to  prove  that  the  same 
typewriter  was  used  to  address  the  inside  and  outside  en¬ 
velopes  which  this  British  witness  had  removed  from  the 
United  States  mails  as  had  been  used  in  writing  a  letter 
admittedly  written  by  appellant  (Tr.  1067-10S8). 

!  The  evidence  of  both  Gardner,  the  British  censor,  and  of 
the  F.  B.  I.  typewriting  expert  was  irrelevant  and  imma¬ 
terial  to  the  charge  in  the  indictment,  but  the  motion  of 
appellant  to  strike  it  out  of  the  record  was  denied  (Tr 
1090-1092). 

(9) 

!  How  Such  Evidence  Was  Admitted. 


As  we  have  stated  in  our  main  brief  (pp.  23-27),  the  flood 
gates  of  prosecution  evidence  were  open,  and  the  sky  was 
the  limit  on  the  prosecution  evidence.  This  was  made  pos¬ 
sible  by  the  change  made  bv  the  drawer  of  the  indictment 
in  paragraphs  11  of  ihe  supplemental  registrations  forms 
by  substituting  “part”  for  “nature”  before  “business” 
in  the  requirement  for  “Comprehensive  statement  of  na¬ 
ture  of  business  of  registrant”  and  inserting  the  two  words 
“and  activities”  after  “business”  (App.  Br.  20-23).  These 
words  were  not  defined  in  the  Original  Act  of  June  8,  1938, 
as  amended  by  the  Act  of  August  7, 1939. 

Also,  this  was  made  possible  by  the  fact  that  the  Act 
of  June  8,  1938  as  amended  by  the  Act  of  August  7,  1939 
did  not  define  “material  facts”  or  show  what  acts  of 
omission  or  commission  were  “material”  to  what.  Fur¬ 
ther,  that  the  part  of  said  statutes  ( Section  3,  as  amended, 
and  Section  3)  did  not  establish  any  standard  of  conduct, 
the  violation  of  which  should  constitute  a  crime  on  the  part 
of  a  registrant  executing  supplemental  registration  forms. 

All  of  the  evils  pointed  out  by  this  Court  in  the  Capital 
Traction  Company  and  Czarra  cases,  and  in  other  cases 
cited  in  our  brief,  are  illustrated  by  the  irrelevant,  incom¬ 
petent  and  immaterial  prosecution  evidence  which  the  court 
below  admitted  in  this  case. 
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(10) 

Closing  Theme  of  Final  Prosecution  Argument. 

“In  closing,  let  me  remind  you,  ladies  and  gentlemen, 
that  this  is  war.  This  is  war,  harsh,  cruel,  murderous 
war.  There  are  those  who,  right  at  this  very  moment, 
are  plotting  your  death  and  my  death;  plotting  our 
death  and  the  death  of  our  families  because  we  have 
committed  no  other  crime  than  that  we  do  not  agree 
with  their  ideas  of  persecution  and  concentration 
camps. 

“This  is  war.  It  is  a  fight  to  the  death.  The  Ameri¬ 
can  people  are  relying  upon  you  ladies  and  gentlemen 
for  their  protection  against  this  sort  of  a  crime,  just 
as  much  as  they  are  relying  upon  the  protection  of 
the  men  who  man  the  guns  in  Bataan  Peninsula,  and 
everywhere  else.  They  are  relying  upon  you  ladies 
and  gentlemen  for  their  protection.  We  are  at  war. 
You  have  a  duty  to  perform  here. 

“As  a  representative  of  your  Government  I  am  call¬ 
ing  upon  every  one  of  you  to  do  your  duty.”  (Appel¬ 
lant’s  App.  15*9) 


IV. 

GOVERNMENT  BRIEF  IS  IN  ERROR  IN  CLAIMING 
THAT  SENTENCE  WAS  IN  ACCORDANCE  WITH 
STATUTE. 

Section  5  of  the  Original  Act  of  June  8,  1938,  which  was 
not  amended  by  the  act  of  August  7,  1939,  provides  that 
upon  conviction  the  accused  shall  “be  punished  by  a  fine  of 
not  more  than  $1,000  or  imprisonment  for  not  more  than  two 
vears  or  both.” 

The  trial  court  imposed  a  sentence  of  imprisonment  on 
each  of  the  three  counts,  the  sentences  to  run  concurrently, 
and  a  fine  of  $500  on  each  count  “and  pay  the  costs  of  this 
trial”.  (Appellant’s  App.  325). 

The  Government’s  brief,  page  2,  footnote  1,  takes  issue 
with  appellant’s  brief,  page  1,  footnote  1,  that  the  sentence 
was  contrary  to  law  to  the  extent  that  it  imposed  the  costs 
of  the  trial  on  the  appellant  in  addition  to  the  sentence 
of  imprisonment  and  the  fine  provided  by  the  statute.  The 
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Government’s  brief  ignores  the  cases  of  this  court  which 
appellant  cited  in  support  of  his  position.  The  Govern¬ 
ment  brief  refers  to  Title  2S,  Sec.  822,  U.  S.  Code  which  was 
taken  from  a  1792  statute  and  cites  a  4th  Circuit  Court  of 
Appeals  case  of  Oates  v.  United  States,  233  Fed.  201,  which 
affirmed  a  sentence  of  imprisonment  and  fine  under  a  con- 
teiiipt  statute,  Title  2S,  Sec.  385,  U.  S.  Code,  which  provided 
punishment  “by  fine  or  imprisonment,  at  the  discretion  of 
the  court.”  The  said  4th  Circuit  Court  of  Appeals  cited  as 
its  authority,  as  follows: 

“The  Circuit  Court  of  Appeals  of  the  Eight  Circuit 
has  expressly  decided  the  point  contrary  to  the  posi¬ 
tion  of  the  defendant.  Whitworth  v.  United  States, 
114  Fed.  302,  52  C.  C.  A.  214”. 


The  4th  Circuit  Court  of  Appeals  evidently  did  not  know 
what  the  Sth  Circuit  did  decide  in  the  Whitworth  case.  That 
was  a  case  of  embezzlement  from  the  United  States  and  Sec¬ 
tion  4046,  Revised  Statutes,  provided  for  imprisonment  and 
a  fine  equal  to  the  amount  embezzled.  The  trial  court  im¬ 
posed  a  sentence  of  imprisonment,  a  fine  equal  to  the  amount 
embezzled,  and  the  costs  of  the  prosecution  of  the  case.  The 
Sth  Circuit  Court  of  Appeals  said: 

“The  judgment  was  erroneous.  The  statutes  gave 
to  the  court  below  no  power  to  add  to  the  fine  pre¬ 
scribed  by  the  act  of  congress  the  costs  of  the  prosecu¬ 
tion  of  the  case,  In  many  instances,  where,  as  in  the 
case  at  bar,  the  amount  embezzled  was  small,  the  costs 
would  far  exceed  the  amount  of  the  fine  fixed  by  law. 
In  the  national  courts  a  judgment  in  a  criminal  case 
must  conform  strictly  to  the  act  of  congress  which  au¬ 
thorizes  it.  Any  departure  from  the  statute  in  the  ex¬ 
tent  or  character  of  the  punishment  adjudged  consti¬ 
tutes  an  error  which  is  fatal  to  the  judgment.  In  re 
Graham,  138  U.  S.  461;  In  re  Bonner,  151  U.  S.  242; 
Harman  v.  United  States,  50  Fed.  921;  In  re  Johnson, 
(C.  C.)  46  Fed.  477 ;  In  re  Pridgeon  (C.  C.)  57  Fed.  200; 
In  re  Christian,  (C.  C.)  82  Fed.  199.  The  result  is  that, 
while  there  was  no  error  in  the  receipt  and  acceptance 
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of  the  defendant’s  plea  of  guilty,  the  judgment  ren¬ 
dered  thereon  was  not  warranted  by  law.” 

The  applicable  elementary  rule  of  statutory  interpreta¬ 
tion  is  that  a  subsequent  specific  statute  (as  Section  5  of 
the  Act  of  June  8,  1938)  is  controlling  over  a  prior  general 
statute  (as  Tit.  28,  Sec.  822,  U.  S.  Code).  Washington  v. 
Miller ,  235  U.  S.  422;  ex  parte  United  States ,  226  U.  S.  420; 
United  States  v.  Yvngovich,  256  U.  S.  420. 

It  is  quite  evident  that  this  Court  correctly  decided  the 
point  in  the  cases  which  appellant  cited  on  page  1  of  his 
brief  that  the  trial  court  erred  in  attempting  to  add  the 
costs  of  the  trial  proceedings  to  the  penalty  of  fine  and  im¬ 
prisonment  fixed  by  Section  5  of  the  Original  Act  of  June  8, 
1938,  even  if  that  section  be  constitutional  which  we  insist 
it  is  not. 

CONCLUSION. 

The  Government  has  failed  to  answer  the  appellant’s 
main  brief,  some  of  which  failures  we  have  pointed  out 
herein.  In  fact,  we  think  there  is  no  satisfactory  answer, 
and  the  conclusion  in  our  main  brief  is  repeated  that  the 
case  should  be  reversed  with  direction  to  dismiss  the  in¬ 
dictment. 


Respectfully  submitted, 

0.  R.  McGuire, 

Attorney  for  Appellant. 


COHAJLAN  &  MOROSINI, 

Of  Coimsel. 


